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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Agriculture

Revised: December 2012

I. References
A. Code of Virginia:
58.1-609.2

B. Virginia Administrative Code:
23 VAC 10-210-50
23 VAC 10-210-280(C)(5)

C. Public Documents:
Agricultural Cooperative Association — PD 96-291
Alpacas — PD 05-113
Ancillary Activities — PD 97-280; PD 09-153
Animal Health Products — PD 05-26
ATV Usage — PD 04-195; PD 05-133
Canine Breeding — PD 09-31
Dairy Farms — PD 87-156
Eggs — PD 11-98; PD 11-175
Exotic Animals — PD 92-250
Farm Equipment (Lease/Rental) — PD 91-113; PD 96-120; PD 04-165
Farm Vehicles (Repair & Maintenance) — PD 94-301; PD 96-34
Feed Tanks/Bins — PD 97-17; PD 99-27
Fencing (Permanent) — PD 98-197; PD 05-158
Fish Farming — PD 89-223
Fuel — PD 01-81
Golf Carts — PD 97-27
Grain Drying — PD 94-68
Gravel & Crushed Stone — PD 95-33
Greenhouse — PD 04-69; PD 09-153
Harvesters — PD 10-152
Hay — PD 09-100
Hogs — PD 97-454
Horses — PD 86-29; PD 88-231; PD 91-129; PD 91-174; PD 91-294; PD
93-5; PD 93-74; PD 93-100; PD 94-324; PD 04-162; PD 07-43
Irrigation Controllers — PD 93-93
Livestock — PD 96-69; PD 09-120
Occasional Sale (Agricultural Products) — PD 00-126
Ostriches — PD 94-152
Plant Coverings — PD 00-207; PD 09-101
Poultry — PD 98-8; PD 06-73
Silos — PD 86-58
Tobacco Barns — PD 89-288
Vaccination Machinery — PD 96-349
Veterinary Supplies — PD 89-125; PD 97-139
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Vineyard — PD 99-85

Weed Control Products — PD 94-311

Weed Eaters/Small Motorized Equipment — PD 07-58
Welding Equipment/Supplies — PD 06-7

D. Exemptions Certificates:
ST-18
ST-15 (discontinued and still valid, but should be replaced with an ST-18)
Il. General

Code of Virginia 8 58.1-609.2 exempts the following:

A. Commercial feeds; seeds; plants; fertilizers; liming materials; breeding and
other livestock; semen; breeding fees; baby chicks; turkey poults; rabbits;
quail; llamas; bees; agricultural chemicals; fuel for drying or curing crops; baler
twine; containers for fruit and vegetables; farm machinery; medicines and
drugs sold to a veterinarian provided they are used or consumed directly in the
care, medication, and treatment of agricultural production animals or for resale
to a farmer for direct use in producing an agricultural product for market;
tangible personal property, except for structural construction materials to be
affixed to real property owned or leased by a farmer, necessary for use in
agricultural production for market and sold to or purchased by a farmer or
contractor; and agricultural supplies provided the same are sold to and
purchased by farmers for use in agricultural production, which also includes
beekeeping and fish, quail, rabbit and worm farming for market.

B. Every agricultural commodity or kind of seafood sold or distributed by any
person to any other person who purchases not for direct consumption but for
the purpose of acquiring raw products for use or consumption in the process of
preparing, finishing, or manufacturing such agricultural or seafood commodity
for the ultimate retail consumer trade, except when such agricultural or
seafood commodity is actually sold or distributed as a marketable or finished
product to the ultimate consumer. "Agricultural commodity,” for the purposes
of this subdivision, means horticultural, poultry, and farm products, livestock
and livestock products, and products derived from bees and beekeeping.

C. Livestock and livestock products, poultry and poultry products, and farm and
agricultural products, when produced by the farmer and used or consumed by
him and the members of his family.

D. Machinery, tools, equipment, materials or repair parts therefor or replacement
thereof; fuel or supplies; and fishing boats, marine engines installed thereon or
outboard motors used thereon, and all replacement or repair parts in
connection therewith; provided the same are sold to and purchased by
watermen for use by them in extracting fish, bivalves or crustaceans from
waters for commercial purposes.

E. Machinery or tools or repair parts therefor or replacements thereof, fuel,
power, energy or supplies, and cereal grains and other feed ingredients,
including, but not limited to, drugs, vitamins, minerals, nonprotein nitrogen, and
other supplements or additives, used directly in making feed for sale or resale.
Making of feed shall include the mixing of liquid ingredients.

Field Audit Guidelines: Agriculture December 2012 Page 2 of 9



F. Machinery or tools and repair parts therefor or replacements thereof, fuel,
power, energy or supplies, used directly in the harvesting of forest products for
sale or for use as a component part of a product to be sold. Harvesting of
forest products shall include all operations prior to the transport of the
harvested product necessary for (i) removing timber or other forest products
from the harvesting site, (ii) complying with environmental protection and
safety requirements applicable to the harvesting of forest products, (iii)
obtaining access to the harvesting site, and (iv) loading cut timber or other
forest products onto highway vehicles for transportation to storage or
processing facilities.

G. Agricultural produce, as defined in 8 3.2-4738, and eggs, as described in §
3.2-5305, raised and sold by an individual at local farmers markets and
roadside stands, when such individual's annual income from such sales does
not exceed $1,000.

[1l. Procedures
A. Audits of Farmers

1. Retail Sales - A farmer regularly engaged in selling tangible personal property
at retail must register as a dealer and collect and pay the tax due on retail
sales. A limited exemption from collecting sales tax is available for eggs and
agricultural products sold by the individual who has raised the products if the
individual’s annual sales of such items do not exceed $1,000.

There are programs in which members pay for a share of produce in advance
of the growing season as an investment in the farm and receive produce
deliveries throughout the season. These membership fees, initiation dues, or
annual fees which entitle the members of the group to tangible personal
property are subject to the tax at the time the fees are paid.

2. Purchases - A farmer can purchase all items necessary for agricultural
production exempt. Tangible personal property incorporated into realty is
generally taxable, except for specific structural materials. Some items can be
used in both taxable and exempt activities. Such purchases are prorated
based on their usage. All purchases for personal or family use or
consumption are taxable.

A “custom farmer” does not enjoy the agricultural exemption. Custom farmers
generally do not raise an agriculture product for sale. Instead they provide a
“service” for farmers where the custom farmer has equipment to harvest
crops for the farmer. These typically may be corn pickers, combines and hay
balers.

B. Audits of Suppliers.

1. Form ST-18 - Form ST-18 is the proper certificate for use by both in state and
out of state farmers. Form ST-11A is for use by construction contractors to
purchase tangible personal property necessary for agricultural production, to
be affixed to real property (feeding, milking systems, lighting fixtures in poultry
houses, etc.). The contractor must obtain the ST-11A from Richmond.
Exemption certificates should be examined carefully. They must be
completely and correctly filled out. The ST-18 Exemption Certificate is not a
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blanket exemption certificate. The certificate lists the items which can be
purchased exempt.

2. Whole Goods — Depending upon the size of the supplier, it is recommended
to perform a detail audit of sales of farm equipment, generally referred to as
whole goods.

3. Parts and Repair Items — Parts and repair invoices should be sampled. Keep
in mind the seasonal cycles of the farmer. There are the planting, growing
and harvesting months to be considered when selecting the sample months.

C. Listing of Exempt and Taxable Items

The following list is taken from Commerce Clearing House, Virginia Tax Reports,
Sales and Use Section (CCH-ANNO, VA-TAXRPTR 160-250.13), COPYRIGHT
2000, CCH Incorporated. It includes additions and other changes from the
original printing by CCH. CCH'’s source is Memorandum of Sales and Use Tax
Division, October 20, 1966 (as revised October 1, 1967, and February, 1971).

1. Agricultural exemptions - Tangible personal property listed in Items a through
h below is exempt from the Virginia retail sales and use tax when purchased
by a farmer for his use in agricultural production for market

a. Commercial feeds and seeds purchased by a farmer for his use in
agricultural production for market.

Feed for breeding and other livestock
Feed for poultry
Seeds

b. Fertilizers and liming materials purchased by a farmer for his use in
agricultural production for market.

c. Poultry purchased by a farmer for his use in agricultural production for
market.

Baby chicks
Ducklings
Geese
Guineas
Hatching eggs
Turkey poults

d. Agricultural chemicals such as herbicides, pesticides, insecticides,
fungicides, defoliants, disinfectants, and cleaning materials purchased by
a farmer for his use in agricultural production for market.

e. Fuel for drying or curing crops purchased by a farmer for his use in
agricultural production for market.

f. Twine and containers, including bags and wrapping materials, purchased
by a farmer for his use in agricultural production for market.
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g. Farm machinery and equipment, and parts therefore, purchased by a
farmer for his use in agricultural production for market.

Automatic feeding and watering equipment for poultry and livestock
including electrical wiring to on/off switch.

Bush hog or like equipment used on a farm to cut over existing pasture
land

Cab covers for farm equipment and machinery when attached at
factory or added later

Dusting and spraying equipment
Farm water systems for poultry and livestock
Feed grinders and mixers

Front-end loader attached to a farm tractor when attached at factory or
added later

Grading and packaging equipment for agricultural products
Grain and hay drying machinery
Grain and seed cleaning machinery

Hand operated pruning equipment, power pruning equipment and
power saws for use exclusively in pruning fruit and nut trees.

Milking machines including electrical wiring to on/off switch
Bulk milk tanks and pipeline milking systems
Compressors for milking machines

Generator (including portable) to operate milk machines or other
exempt agricultural machinery

Milk cans
Milk coolers
Strainers and milk buckets

Parts for unlicensed vehicles used exclusively on the farm. Parts for
unlicensed farm vehicles as well as farm vehicles licensed as such.
Restrictions such as the transportation of agricultural products to
market and personal non-farm use would be subject to proration by the
farmer

Peanut pickers and peanut drying machinery

Portable bins or tanks for use in feeding poultry and livestock (Bins and
tanks for storage of agricultural products for market are taxable)

Portable elevator machinery used to load harvested crops into storage
facilities on the farm

Portable irrigation equipment
Scales portable only
Power steering for agricultural equipment and machinery
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Pruning equipment and chainsaws when used by orchardmen,
Christmas tree farmer, vineyard

Silo unloading and conveyor machinery

h. Other agricultural items purchased by a farmer for his use in agricultural
production for market.

Baler twine
Bobcat type machinery used to clean dairy barn, poultry, etc

Brooms and other commodities for use in cleaning dairy barns, hog
parlors, poultry houses and other buildings used to produce an
agricultural product for market

Clippers, shears, and grooming tools used on livestock that will
become an agricultural product for market

Covering materials, such as canvas or plastic, or the like, for farm
crops and farm supplies

Ear tags, neck chains, ID tags or adhesive stickers
Fluorescent lamps and bulbs and light fixtures used in feeding poultry
Freezers when used to hold dead animals

Fuel, oil, grease, and antifreeze for farm machinery or unlicensed
vehicles used on the farm as well as farm vehicles licensed as such

Grain shovels, hay forks, hoes, scoops for use in cleaning dairy barns,
hog parlors, poultry houses and other buildings used to produce an
agricultural product for market

Hot water heater for use in dairy barn

Leaf blowers to clean chicken houses

Litter and/or bedding material for poultry and livestock
Obstetrical gloves and chains used in removing a calf at birth

Paint for farm machinery (Paint for any building or structure that is a
part of real estate is taxable)

Portable heater for use in a milking barn

Posthole digger for planting fruit and nut trees

Poultry and hog equipment such as heaters, light bulbs, and brooders
Posts and wire for grape arbors

Power washers for cleaning the dairy barn, furrowing houses or poultry
house

Machinery used to clear land for future farming (machinery used to
construct ponds, roads or make other real property improvements
would be taxable)

Rental of farm equipment such as tobacco heaters
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Repair items for storage and production facilities (Repair items for any
building or structure that is a part of real estate or for bins and tanks
used for storage of agricultural products for market, are taxable)

Seeders

Seed stocks and plants

Self feeders and waterers for poultry and livestock
Space heaters for dairy barns for benefit of milking

Signs and safety reflectors attached to farm machinery when passing
over public roads

Supplies used in brooder construction and repair (but not applicable to
building itself) or sanitation control

Supplies used in incubator repairs or sanitation

Temporary portable fencing material such as metal posts or stakes,
strand-wire, and electric fence controllers that will not become a part of
real estate

Tillers used in the poultry house to mix litter
Tires, batteries and tubes for tractors and farm machinery

Tires, batteries, tubes and truck covers for unlicensed vehicles used on
the farm as well as farm vehicles licensed as such

Tobacco bed covers
Veterinary supplies for poultry or livestock
Welding rods which become a part of farm machinery and equipment

2, 3, 4, and 6 wheelers, golf carts and similar equipment used to herd
livestock, gather eggs in a poultry operation, transportation of feed or
hay around the farm would be exempt. However, the use of this
equipment to go from one field to another to check on crops, general
farm transportation, performing maintenance or permanent fence
repairs would be taxable. In the case of both exempt and taxable uses
of this equipment, the tax may be prorated based on the use.

2. Taxable items - No farmer may claim any agricultural exemption with respect
to the purchase of any of the items of tangible personal property listed below:

Air tanks

Antifreeze testers, battery charges

Backhoe attachments for tractors

Bins and tanks for storage of agricultural products for market

Building materials, including lumber, bricks, cement, paint, and nails, for
use in building or repairing any building or structure (barn, chicken house,
shed, silo, etc.) that is a part of real estate.

Cement mixer operated off a power take-off on farm tractor
Compressors for use in maintenance of equipment
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Dog and cat food

Electrical and plumbing supplies and fixtures for the home or any farm
tenant building

Fertilizer and liming material for lawn or family garden use
Freezer bags or containers for home use

Fuel oil for heating the home or a farm tenant house changed to fuel oil for
farm tenant house (unless paid for by tenant) Fuel oil is exempt for
residential heating except for the 1% in some localities

Guns and ammo
Hand tools such as hammers, wrenches, screwdrivers, pliers
Home garden, lawn, or farm shop tools

Lawn mowers hand or powered are taxable (Riding lawn mowers with
blade attachments to clean litter from chicken houses, etc, are exempt if
that is the exclusive use, otherwise prorate taxable portion)

Lightweight mowers (finishing mowers)

Luxury items which are not agricultural supplies such as radios, tape
decks, air conditioning, and other items when bought separately or added
to the tractor solely for the benefit or comfort of the farmer are taxable. If,
however, these items were part of the tractor when bought new, the items
would be exempt (power steering would be exempt if added at a later
date)

Oils, lubricants, tires, batteries, tubes, antifreeze, repair parts, or any other
items of tangible personal property for use in or on any licensed vehicle
(excluding vehicles with farm use tags)

Oxygen, acetylene, and welding equipment used to repair farm machinery
and equipment

Permanent fencing material that will become a part of real estate

Post hole digger/auger to erect fence

Power washers for cleaning farm equipment

Protective equipment (example: goggles)

Plants and shrubbery for garden or lawn

Ramps

Rotary tiller for family garden use

Snow blower, blades or other equipment used to clear or maintain roads

Soaps, fly sprays, rat killers and other insecticides or pesticides used on
or around the home or farm tenant house

Space heater for shop, etc.
Tire filling units
Twine or rope for home or farm tenant house use
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Water pumps and systems for home or a farm tenant house
Weed eaters
Wood saws (see pruning equipment in exempt section)

Work gloves, work clothes and plastic aprons used in a dairy barn or pen
to keep clothes clean, also plastic shoe covering for prevention of disease
transmission from one poultry house to another

Any other item not used by a farmer in agricultural production for market.
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Auctioneers, Agents, Factors

Revised: December 2012

I. References
A. Code of Virginia:
58.1-602
58.1-603

B. Virginia Administrative Code:
23 VAC 10-210-140 (Auctioneers)
23 VAC 10-210-1080 (Occasional Sale)

C. Public Documents:
PD 88-335 Auction Conducted by Non-Profit
PD 95-294 Public School Fund Raising Auction
PD 10-247 Bulk Sales of Storage Units sold via Lien Auction

[l. General

A. Sales of tangible personal property at auctions are taxable. Auctioneers, agents,
or factors must collect sales tax on the gross sales price of each taxable sale,
even if title to the property being sold rests with another person. "Gross sales
price" is the price for which property is sold, without any deduction for
commissions, service charges or expenses.

B. Bulk sales of storage units sold via lien auctions are taxable. This type of auction
is initiated to enforce a lien against the rent for the storage unit when the rent
becomes delinquent. The storage unit is auctioned off as a whole to enforce the
lien. Lien sales do not qualify for the occasional sale exemption, unless they are
for the sale of substantially all the assets of a liquidating or reorganizing
business.

C. Exceptions

1. An auctioneer, agent, or factor who sells substantially all the assets of a
liquidating or reorganizing business which qualifies as an "occasional sale" is
not liable for collection or payment of the tax provided the sale occurs in 3
days or less.

2. An auctioneer is not deemed to be selling at retail if he gratuitously bid calls
an auction which is actually conducted by a nonprofit organization, provided
the auctioneer has no direct association with the money being collected,
registration, clerking, etc.

3. Under very limited circumstances an auctioneer may make sales without
collecting the tax such as at a public school fund raising auction, provided the
auctioneer has no direct association with the money being collected,
registration, clerking, etc.

Field Audit Guidelines: Auctioneers December 2012 Page 1 of 1
Agents, Factors



Field Audit Guidelines — Sales & Use Tax e Y

VIRGIHIA DEPARTMENT OF TAXATION

Topic: Audit Techniques

Revised: September 2016

I. References

A. Code of Virginia:
58.1-633
58-1-618

B. Public Documents:
PD 07-85  (Sampling Methodology)
PD 06-146 (ltems isolated in nature and not a normal part of business)
PD 07-44  (Tax assessment is prima facie evidence)
ll. General
This audit procedure addresses five basic issues:
e Research: How to research an audit candidate
e Pre-field Work: What to ask before field work begins
e Field Work: How to use your time wisely
e Post Audit Conference: How to keep it simple

e Sales Closure Letter: What to include

lll. Procedures
A. Research: How to Research an Audit Candidate.
1. Research History in the Department’s records.
a. Does the candidate have prior audit history?

e Server Siebel: Query All Cases in Audit Cases or Query in
Customers

e Panagon Report Manager: Use for audit cases closed prior to July
2005.

b. Are copies of the prior audits available?
e Server Siebel: Save the “zip” file attachment to Audit Workbench

e Archived audits are stored on a secure drive: Files are archived by
district and named using a unigue format for each district.

c. Has the sales and use tax reporting been consistent?

e Audit Research Tool: The payment record may indicate patterns of
reporting, inconsistencies and non filers.
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d. Does the taxpayer have any outstanding bills?
e AR: Review the bill history
2. Research the Internet.
3. What information is provided with the Audit Recommendation?
B. Pre-field Work: What to Ask Before Field Work Begins

1. What activities is the business involved in? Have the business activities
changed since the last audit or during the audit period?

Has there been a change in accounting personnel since the last audit?
Has there been a change in the accounting system since the last audit?
How are the records kept: Electronically or Manually?

o bk 0D

What is the volume of records?

Electronically: How many records are there and what is the format
(example: Excel)

Manually: How many boxes/drawers of records in each
6. Are records available for the entire audit period or for certain periods only?
7. Should this be a detailed audit or a sampled audit?

a. You may detail asset invoices and sample sales and/or purchase
invoices

e Generally, you detail asset invoices

e Generally ,you sample purchase and/or sales invoices
b. Statistical ICT Sample from the population (Your ICT auditor will help

you):

e Must have large volume of records

e Should have complete and reliable records

e Should have consistent reporting of returns

e Should have consistent accounting system

e Must be able to provide data in an electronic format
c. Block Sample from the population:

e Cannot provide data in electronic format

e Does not have complete records for the audit period

e You may find it necessary to expand the block if your examination
shows the block is not representative of the population

d. Detailed Audit
e Small volume of records

e Cannot provide data in electronic format
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e Contractor (Request job cost reports & ledgers to limit time spent
looking for invoices in vendor files)

8. If you have agreed with the taxpayer to perform a statistically sampled
audit, request the following:

a. Chart of Accounts - Discuss with the taxpayer what may be included in
each account so that you can determine which accounts will be
included in the sample

b. General Ledger Totals for each account you will be sampling -
Reconcile the totals from the information you receive from the taxpayer
to the general ledger.

c. Data Base Download - The download will include all the accounts you
are interested in sampling. Only sample accounts that could have a
taxable activity; i.e., you do not want payroll accounts, insurance
accounts, etc.

d. ICT Auditor - The ICT auditor will use the IDEA software to select a
random sample.

9. If you have agreed to perform a block sample or a detailed audit, you will
need to know the following in order to estimate the time to be spentin the
field:

a. Are asset and capital project invoices filed separately from other
invoices?

b. How are sales and purchase invoices or other source documents filed?
e By invoice number?
e By customer?
e By month or year?
e By voucher number?

c. Will files be pulled for you or will they be in an easily accessible
location?

C. Field Work: How to Use Your Time Wisely
1. Make sure the records requested are available.

2. Review the tax returns with the taxpayer to follow the trail used to complete
the return.

3. Stratified Sample Audit Exceptions - Examine the sampled invoices, using
an excel spreadsheet.

4. Block Sample or Detailed Audit:

Examine all invoices in either the block sample or in the detailed audit and
enter the exceptions into your audit.

If you or the taxpayer feels an examined block sample does not represent
the population, the sample may need to be expanded. Carefully weigh the
cost benefit expanding the sample.
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5. Asset Invoices: What tools do we use?
a. Depreciation Schedule listed by location
b. Federal Forms 4562 & 4797
c. Capital project files:
e Assets in Service
e Assets in Construction-in-Process
d. Sales tax returns (with documentation
6. Expensed Purchase invoices: What tools do we use?
e Accounts Payable ledger by location
e Check register
e Job List (contractors)
e Job cost ledgers (contractors)
e Sales tax returns (with documentation)
7. Sales invoices: What tools do we use?
e Sales Journal
e Shipping Documents
e Exemption Certificates
e Sales tax returns (with documentation)

8. Use your time wisely. Get answers to your questions as they arise. This
will eliminate some revisions to the exception list.

9. When you have completed your invoice examination, leave a copy of the
spreadsheet or disk with the taxpayer to review or go over the exception
list with the taxpayer.

D. Post Audit Conference: How to Keep It Simple
1. Review the taxpayer’s questions.

2. Educate the taxpayer about area of non-compliance based on the Code of
Virginia, the Administrative Code and PD'’s.

3. Review the final list of exceptions.
Explain how and why interest and penalty are computed.

5. Review the Alternative Method of Calculating the Compliance Ratio for
penalty, if appropriate.

6. Agree or agree to disagree with the final list. If there is no agreement, the
audit should be discussed with the audit supervisor and a conference may
be held with the taxpayer and the audit supervisor.

E.  Sales Closure Letter:
Cite references for areas of non-compliance, particularly for contested areas.
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Bad Debts

Revised: December 2012

I. References
A. Code of Virginia:
58.1-621

B. Virginia Administrative Code:
23 VAC 10-210-160

C. Public Documents: (Approximately 145 published rulings)
PD 94-153
PD 94-358
PD 94-372
PD 03-16
PD 08-111

[l. General

A. 858.1-621 of the Code of Virginia provides that a dealer may claim a credit for
"the amount of sales or use tax previously returned and paid on accounts
which are owed to the dealer and which have been found to be worthless ...."
This section further indicates that amounts "for which a credit has been taken
that are thereafter in whole or in part paid to the dealer shall be included in the
first return filed after such collection."

B. No credit may exceed the amount of sales price which is actually uncollectible.
Prior payments made to the dealer on a debt which is subsequently
determined to be uncollectible must be allocated to the sales price, sales tax
and other nontaxable charges based on the percentage that those charges
represent to the total debt originally owed to the dealer.

C. If the dealer receives reimbursement for bad debts from a guarantor for a sale
made to a customer, then no bad debt deduction is allowed. A taxable sale
does not depend on the source of the reimbursement. See P.D. 94-358
(11/28/94) and P.D. 91-43 (3/19/91).

D. All amounts recovered through collection efforts must be reported back without
any deduction for collection costs incurred. See P.D. 94-372 (12/19/94).
lll. Procedures

A. Verify all deductions for bad debts reported on the sales tax returns. For prior
years, the bad debts will be included in deductions on the dealer's federal
income tax returns. For current periods, the dealer will have documentation
such as a bankruptcy notice supporting amounts deemed worthless.

B. Once it has been determined that the bad debts are legitimate, the auditor
must analyze the amounts deducted to determine if any portion is not
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attributable to taxable sales, such as post-sale charges. In order to take the
deduction on the sales tax returns, the deduction must be computed on each
bad debt, not based on a percentage of sales.

A review of the original document, and payments made, if any, is necessary
in order to determine the actual amount of the deduction allowed. For
example:

Dealer makes the following sale:

Parts 100.00
Non Taxable repair Labor 35.00
Freight 15.00
Subtotal $150.00
Tax 5.00
Total $155.00

The customer's current account balance is $115.00, which reflects a
payment at the time of purchase of $50.00 and finance charges added of
$10.00. The debt is now determined to be uncollectible.

The amount that may be deducted on the sales tax return is $67.74.

An allocation of the amount previously collected must be computed.

Parts $100.00 100/155.00 x $50.00 = $32.26
Labor 35.00 35/155.00 x $50.00 = 11.29
Freight 15.00 15/155.00 x $50.00 = 4.84
Subtotal $150.00
Tax (5%) 5.00 5.0/155.00 x $50.00 = 1.61
Total $155.00 $50.00
Amount of sales price for computing the credit is $100.00
- 32.26
$67.74

C. Analyze any collections of bad debts. These should be reported on the
dealer's sales tax returns when recovered. No reduction for costs of collection
is allowed.

In the previous example, suppose a collection agency remits a $50.00
payment to the dealer after the account has been written off and the bad
debt deduction has been taken on the sales tax return. The agency
actually collected $55.00 and retained 10% as a collection fee since the
dealer did not sell the account.

The dealer would need to report additional sales of $32.26.

Field Audit Guidelines: Bad Debts December 2012 Page 2 of 3



Outstanding debt prior to write-off:

Parts $67.74 67.74/105.00x $50.00 = $32.26
Labor 23.71 23.71/105.00x $50.00 = 11.29
Freight 10.16 10.16/105.00x $50.00 = 4.84
Tax 3.39 3.39/105.00x $50.00 = 1.61
Total $105.00 $50.00

[COMMENTS: Because the finance charge is not part of the original sales
price, it cannot be factored into the computation of the bad debt. The
$55.00 payment cannot be used in the computation of the bad debt
because the dealer only receives $50.00 to apply to its worthless account.]

D. Penalty applies to taxes collected and not remitted. Failure to report
subsequent collections of bad debts and to deduct bad debts at the proper
amounts, are subject to penalty.
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Banks

Revised: December 2012

|. References

A. Virginia Administrative Code:
23 VAC 10-210-595
23 VAC 10-210-690 (C), (D)
23 VAC 10-210-6010

B. Legislative Summary:
2011 (Bank Security System Installers Treated as Contractors — 58.1-610 (G)

C. Public Documents:
PD 01-102
PD 95-159
PD 94-207
PD 91-166
PD 91-12
PD 02-42

D. Attorney General Opinions:
OAG 08091966

[l. General

A. The tax applies to the purchase of tangible personal property by all national, state
and local banks, non-federal credit unions, savings and loan associations, and
loan and finance companies.

B. The tax does not apply to purchases of tangible personal property by Federal
Credit Unions.

C. When any bank, non-federal credit union, savings and loan association, or loan
and finance company, engages in selling, leasing or renting tangible personal
property to consumers, it must register as a dealer and collect and pay the tax to
the Department of Taxation.

Taxable sales may include, but are not limited to sales of checks and checkbooks;
silverware, savings or piggy banks, repossessed merchandise, gold and silver
coins or bars for investment purposes, and charges for the lease or rental of
tangible personal property.

The rental of safe deposit boxes are not rentals of tangible personal property and
are exempt.

I1l. Procedures

A. Pre Audit - Gain a complete understanding of the corporate structure. Banks
typically have many separate subsidiaries and divisions. Request a list of all
subsidiaries and business operations, and review the corporate income tax
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returns for corporate structure. Many banks will have divisions or separate entities
performing operations such as: Construction, Property Management, Credit Card,
Leasing, etc. Review all applicable records for each operation. The review of the
corporate structure will usually raise questions such as:

1.

Are all purchases made through a single division or are some divisions
responsible for their own purchases? Typically, property or construction
divisions will do some of their own purchasing. Some banks have
divisions that purchase all the office supplies and invoice the other
divisions and branches and charge sales tax.

Has the bank foreclosed on any businesses? Banks often foreclose on
businesses (for example, golf courses) and continue the operations. If the
bank continues the operation it is responsible for reporting the sales and
use taxes for that business.

Does the bank sell assets or other items? Sales to employees of old
furniture are common and may be considered occasional sales.

Are there transfers, sales, or leases of assets between related entities?
These types of transactions between affiliated businesses are not exempt.

Has the bank sold any branches, divisions, or other operations? The
occasional sale exemption may apply in some circumstances.

Does the bank have a leasing division or subsidiary? If so it should be
collecting sales tax on all leases of tangible personal property.

B. Sales — All sales of tangible personal property by national and state banks, non-
federal credit unions, savings and loan associations, and loan and finance
companies are subject to sales and use tax. Types of sales to be aware of are
as follows:

1.

Check sales - Banks and credit unions are dealers with respect to the sale
of checks and checkbooks to their customers. These entities, or the
commercial check printer acting on behalf of the banks, must collect the
sales tax on such sales.

Sales of fixed assets - Many banks make a sufficient number of sales of
fixed assets to be required to register and collect sales tax. In addition to
reviewing individual asset sales, sales of divisions or groups of assets,
reorganizations and spin off type sales should be carefully reviewed.

Leases - Banks often have lease departments or subsidiaries. Generally,
tax should be collected on the gross proceeds from the rentals of tangible
personal property.

Microfilm - In providing checking account services, banks may supply their
customers with account information on microfilm, or some other tangible
medium. The "true object" test must be applied to these sales.

Resolution Trust Corporation Sales — These sales are subject to sales tax;
however, states cannot constitutionally impose a direct tax on the United
States government or its instrumentalities. This does not, however,
exempt the purchaser of tangible personal property from the use tax.
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C. Purchases — Banks are subject to use tax on all purchases of tangible personal
property. These businesses purchase a wide array of property and services some
of which are specifically tailored to financial institutions. Some types of purchases
they typically make are as follows:

1. Checks — Banks are subject to use tax on purchases of checks provided
free to their customers.

2. Financial services - Companies that provide banks with financial services
such as loan processing, checking account statements, credit
authorization services, etc. sometime include in their invoicing, charges for
monthly equipment rental. Taxability is determined by the "true object
test."

3. Bank Equipment - The auditor must determine if the bank equipment is
tangible or real property.

Generally, vault doors, fire doors, visual auto tellers, night depository
assemblies, tellerveyors/autoveyors, concrete panel vaults, pneumatic
drive-up systems, monitored security systems, and ATM’s directly installed
in the side of the bank building are real property.

Non-monitored security systems, free-standing ATM’s, safe deposit boxes,
vault lockers, under-counter teller stations, bullet resistive teller stations,
drive-up undercounter, and storage safes remain tangible personal
property and are subject to the tax.

Effective July 1, 2011, Code of Virginia § 58.1-610.G provides that
businesses primarily engaged in the furnishing and installation of tangible
personal property that provides electronic or physical security on real
property used by financial institutions shall be deemed a retailer of such
property. Such property includes vaults, safe deposit boxes, vault lockers,
electronic security systems, digital video systems, card assess systems
and similar equipment.
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VIRGIHIA DEPARTMENT OF TAXATION

Topic: Catalogs & Similar Printed Materials

Revised: September 2016

. References

A. Code of Virginia:
58.1-602 (Definition)
58.1-609.6(3) (Publication)
58.1-609.6(4) (Catalogs)
58.1-609.6(5) (Advertising)
58.1-609.10(4) (Interstate Commerce)

B. Virginia Administrative Code:

23 VAC 10-210-41 (Advertising)

23 VAC 10-210-43 (In-house Advertising)
23 VAC 10-210-780 (Interstate Commerce)
23 VAC 10-210-3010 (Printing)

Public Documents:

PD 08-100 Catalog Stands

PD 01-202 Catalog and Price List

PD 00-123  Similar Printed Materials

PD 97-399 Catalog Produced In-House

PD 97-248  Virginia Mailing House

PD 97-61 Exercise of Right or Power in Direct Mailings
PD 96-148  Advertising -Regulations Are Not Retroactive
PD 96-63 Interstate Commerce, Constructive Possession
PD 95-317 Photo Images Downloaded From Computer Database
PD 95-216  Service in Connection With a Sale Is Taxable
PD 95-185  Distribution of Catalogs In & Out of Virginia
PD 95-112 Form ST10A & Estimated Percentages

PD 94-294  Interstate Commerce

PD 94-266  "Use" in Virginia

PD 94-248 CD-ROM Exempt

PD 94-239  Swatch Cards Not Printed Material

PD 93-217  Constructive Possession

PD 93-162  Administrative Supplies

PD 92-112 Labels

PD 91-30 Videotape Not Printed Material

PD 91-26 Advertising Rules - Old

PD 90-220 Postage Exempt When Separately Stated
PD 90-218 Labels Taxable

PD 89-99 Transactions In & Out of Virginia

PD 87-243  Estimating Taxable Percentages
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PD 87-200 Interstate Commerce
PD 86-103 Interstate Commerce

PD 86-9 Service in Connection With a Sale Is Taxable
D. Exemption Certificate:
ST-10A
[I. Definitions

The following words or terms are useful in understanding the catalog statute:

A. “Administrative supplies” as defined in Code of Virginia 8§ 58.1-609.6(4)
"Includes, but is not limited to, letterhead, envelopes, and other stationery; and
invoices, billing forms, payroll forms, price lists, time cards, computer cards,
and similar supplies. This definition is expanded in the catalogs and other
printed materials regulation to include, but not limited to "... certificates,
business cards, diplomas, and awards. The term also includes supplies for
internal use by the purchaser, such as menus, calendars, datebooks, desk
reminders, appointment books, and employee newsletters." The printing
regulation also includes "other house organs.” But even administrative
supplies may be exempt when they become an integral part of exempt printed
materials. The printing regulation in paragraph H states that "... letterhead
upon which fundraising or promotional letters are printed, return envelopes
enclosed with fundraising letters, and price lists enclosed within catalogs
advertising tangible personal property for sale or resale are not taxable." (See
PDs 01-202 and 93-162.

B. "Advertising" as defined in Code of Virginia § 58.1-602 "... means the
planning, creating, or placing of advertising in newspapers, magazines,
billboards, broadcasting and other media, including without limitation, the
providing of concept, writing, graphic design, mechanical art, photography and
production supervision. Any person providing advertising as defined herein
shall be deemed to be the user or consumer of all tangible personal property
purchased for use is such advertising.”

C. "Advertising business" as defined in the advertising regulation "... means
any person or group of persons providing ‘advertising' ...”

D. "Similar printed materials" means printed materials used for promotional
purposes, except administrative supplies." Examples of similar printed
materials are:

e Fund raising and promotional letters, circulars, folders, brochures, and
pamphlets, including those for charitable, political, and religious
purposes;

e Corporate stockholder meeting notices;

¢ Proxy materials and enclosed proxy cards;

e Meeting and convention promotional materials;
e A business prospectus;

e Corporate monthly, quarterly, and annual stockholder reports:
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¢ Announcements, invitations, and informational pieces for external
promotional purposes;

e Greeting cards, brochures, menus, calendars, datebooks, desk
reminders, appointment books, art prints, and posters for external
promotional purposes; and

e Printed point-of-purchase sales devices, including display racks,
animated and action pieces, posters and banners.

E. "Asalein interstate commerce" as explained in the interstate and foreign
commerce regulation means "a sale... when title or possession to the property
being sold passes to the purchaser outside of Virginia and no use of the
property is made within Virginia." 23 VAC 10-210-780 provides four examples
to which the tax does not apply. Further clarification can be found in PDs 86-
103, 87-200, 93-217, 94-266, 94-294, and 96-63.

lll. General
A. Code of Virginia § 58.1-609.6(4) provides an exemption for:

Catalogs, letters, brochures, reports, and similar printed materials, except
administrative supplies, the envelopes, containers and labels used for
packaging and mailing same, and paper furnished to a printer for fabrication
into such printed materials, when stored for twelve months or less in the
Commonwealth and distributed for use without the Commonwealth.

The statute defines "administrative supplies.”" (See Section II.A) The statute is
actually straightforward and relatively easy to interpret except that the
advertising statute and regulations specifically tax advertising businesses on
these types of purchases. (See Section V) Effective 7/1/94, the statute was
expanded so that Virginia printing and direct mail houses would not be put at a
competitive disadvantage when dealing with out-of-state advertising
businesses. The statute continues:

Notwithstanding the provisions of subdivision 5 [the advertising exemption]
of this section or the definition of "advertising” contained in § 58.1-602, (i)
any advertising business located outside the Commonwealth which
purchases printing from a printer within the Commonwealth shall not be
deemed the user or consumer of the printed materials when such
purchases would have been exempt under this subdivision....

Another legislative change effective 7/1/95 put Virginia advertising businesses
on parity with all other companies when making purchases from a Virginia
printer. This, in effect, has given a competitive advantage to Virginia printers
since the exemption is limited to purchases from an instate printer. Any
printing purchased from an out-of-state printer is 100% taxable when
constructive delivery takes place in Virginia (i.e., a Virginia mailing house) or if
delivery is made to the purchaser's Virginia location, regardless of its eventual
distribution.

...and (ii) from July 1, 1995 through June 30, 2002, and beginning
July 1, 2002 and ending July 1, 2017, any advertising business

which purchases printing from a printer within the Commonwealth
shall not be deemed the user or consumer of the printed materials
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when such purchases would have been exempt under subdivision 3
[newspaper/magazine exemption] or this subdivision, provided that
the advertising agency shall certify to the Tax Commissioner, upon
request, that such printed material was distributed outside the
Commonwealth and such certification shall be retained as a part of
the transaction record and shall be subject to further review by the
Tax Commissioner.

Note the unusual wording of this section that states the Commissioner can
request certification that the printed material was actually distributed outside
Virginia.

IV. Procedures

Transactions discussed in these procedures are from the viewpoint of the purchaser.
It is assumed that all examples meet the limitations set out in § 58.1-609.6(4) for
catalogs and similar printed materials and occur under current law unless otherwise
stated. The examples deal strictly with the application of the Virginia sales tax law to
catalogs and similar printed materials. Furthermore, the terms "taxable" and
"exempt" are also limited to Virginia sales tax - another state's tax may well apply.
Except for the procedures discussed in section D, all transactions should be
considered purchased by other than an advertising business. Finally, delivery,
whether actual or constructive, is often the crucial criteria that will determine the
taxability of catalogs and similar printed materials.

The treatment of sales by the seller can readily be inferred from the purchase
scenarios, but will not be specifically addressed. If catalogs and similar printed
materials are sold for resale (to other than advertising businesses), the purchaser
can provide a Form ST-10 to purchase such resale materials exempt, whether or not
they meet the provisions of § 58.1-609.6(4).

A. Purchases:

When auditing a business which has purchased catalogs, etc., it is important
for the auditor to answer five questions - who, what, where, when, and how.
Each question is important and can turn an otherwise exempt transaction into
a taxable situation. Strict construction is the rule.

e Who is purchasing the materials in question? (Is it an advertiser or non-
advertiser?)

e What is being purchased? (Does it qualify for exemption under the
definitions?)

e Where is it being distributed from and where is it going? (Location is
important.)

e When is it leaving the state? (Storage in Virginia has to be twelve months
or less.)

e How is the distribution made? (Is it interstate commerce or not?)
1. Printing, Mailing Services and Catalogs, Etc.

a. When separately stated, postage is exempt from the sales tax.
(See PD 90-220)
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b. Mailing services (i.e., folding, stapling, stuffing, delivery to the post
office) are ordinarily not taxable. However, when the services
include the provision of tangible personal property, the entire
charge becomes taxable. The printing of non-customized mailing
labels by a mailing service which are then placed on the materials
provided by the customer makes all service charges taxable except
separately stated postage or delivery. Printing the materials that
the customer wants mailed or distributed will also make such
services taxable. The exemption for catalogs, etc. is explained
below (See PDs 86-9, 90-218, 92-112, and 95-216)

c. The Code provides an exemption from the sales tax for catalogs,
letters, brochures, reports, and similar printed materials (except
administrative supplies), the envelopes, containers and labels
used for packaging and mailing the same and paper furnished to a
printer for fabrication into such printed materials, when stored for
twelve months or less in Virginia and distributed for use outside
Virginia. (Review the Section Il for definitions of "similar printed
materials" and "administrative supplies”.) If these conditions are
met, and Form ST-10A is provided to the mailing service or printer,
there is no sales tax liability.

Although the condition that the materials be used for advertising the
sale of tangible personal property is no longer stated in the Code,
public documents have consistently ruled that the printed materials
must still be promotional or informational in nature to qualify for
exemption.

2. Use of Form ST-10A:

By providing Form ST-10A to the vendor, the customer may purchase
exempt all catalogs that are stored for twelve months or less in the state
and distributed outside of Virginia. If the customer knows which items are
taxable at the time of purchase, sales tax may be paid to the
printer/mailing service or consumer use tax may be accrued and remitted
directly to the state. If it is unknown how the catalogs will be distributed,
the customer may submit Form ST-10A to the vendor, purchase all
catalogs exempt and remit consumer use tax on those delivered in the
state or stored in the state for more than 12 months. If it is impractical to
determine exact numbers, an estimated percentage of Virginia delivered
catalogs may be used. Printing for the customer's own use or
consumption within Virginia and storage in the state for longer than twelve
months should be taken into consideration when determining percentages.
(See PDs 87-243 and 95-112)

3. CD-ROMs, Videotapes, Swatch Cards & Pictures - Printed Material?

Catalogs on CD-ROM are treated as printed material while instructional
videotapes are not. Swatch cards (material swatches attached to cards
with descriptive print) are not printed material, but a furniture company's
finished pictures of furniture lines with specifications are. (See PDs 94-

248, 91-30, and 94-239)

4. In-house Advertising Department
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An in-house advertising department is only an advertising business when
performing out-of-house jobs. Therefore the general exemption is
available for in-house work that meets the definition of catalogs, etc., is
stored in Virginia 12 months or less, and is distributed for use outside of
Virginia. (See PD 97-399)

B. Transactions that Occur Within Virginia (Except Advertising Businesses)

There are several types of transactions concerning the distribution of materials
defined in the catalog section and meeting the time limitation that can occur
within Virginia. These refer to the taxability of the purchase or production of
catalogs, etc.

1. Virginia business distributing from their Virginia location:

¢ Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE
2. Virginia business using Virginia printer and/or Virginia mailing company:
¢ Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE
3. Virginia business using out-of-state printer and a Virginia mailing company:
¢ Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE
4. Out-of-state business using Virginia printer and/or Virginia mailing
company:
¢ Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE

5. Out-of-state business using an out-of-state printer and a Virginia mailing

company:
¢ Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE

(See PDs 89-99, 95-185 and 97-248)
C. Transactions that Occur Outside Virginia (Except Advertising Businesses)

There are several types of transactions concerning the distribution of materials
defined in the catalog section and meeting the time limitation which occur
outside Virginia. Following are scenarios which refer to the taxability of the
purchase or production of catalogs, etc., and delivered to other than the
purchaser's business.
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1. Virginia business using out-of-state printer and/or mailing company:

¢ Remaining out of state EXEMPT
e Delivered in Virginia EXEMPT*
2. Virginia business using a Virginia printer and an out-of-state mailing
company:
e Remaining out of state EXEMPT
e Delivered in Virginia EXEMPT*
3. Out-of-state business using out-of-state printer and/or mailing company
¢ Remaining out of state EXEMPT
e Delivered in Virginia EXEMPT*
4. Out-of-state business using a Virginia printer and an out-of-state mailing
company:
e Remaining out of state EXEMPT
e Delivered in Virginia EXEMPT*

*NOTE: Even though the catalogs are being delivered into Virginia, the purchaser has
exercised no right or power over them in Virginia. (See PDs 95-185 and 97-61)

D. Advertising Businesses

Under the statutory definition of advertising, an advertising business is a
service provider and is considered "to be the user or consumer of all tangible
personal property purchased for use in such advertising.”" Because of this
specific language, prior to the 1994 and 1995 statute amendments all
advertising businesses were precluded from taking advantage of the catalog
exemption. Consequently, all purchases of printing by an advertising business
were taxable.

Effective 7/1/94 the statute was expanded to allow any advertising business
located outside Virginia to purchase printing exempt from a Virginia printer as
long as the printing met the definition and limitations for catalogs, etc. Then,
effective 7/1/95 the catalog exemption as well as printed materials exemption
under 8 58.1-609.6(3) (the newspaper exemption) was extended to Virginia
advertising businesses when the printed material is purchased from a Virginia
printer. These printed materials, likewise, have to be stored in Virginia for 12
months or less and distributed for use outside the state. The 1995
amendment currently has an expiration date of 6/30/17. Purchases by a
Virginia advertising business from an out-of-state printer remain 100% taxable
when the printing is delivered to the advertising business in Virginia or to a
Virginia mailing house, regardless of its eventual distribution. (See PD 96-
148) The following examples reflect current law.

1. Out-of-state advertising business using Virginia printer:

e Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE
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2. Virginia advertising business using Virginia printer:

e Delivered through interstate commerce out of state: EXEMPT
e Delivered in Virginia: TAXABLE
3. Out-of-state advertising business using out-of-state printer:
e Remaining out of state: EXEMPT
e Delivered in Virginia: EXEMPT
4. Virginia advertising business using out-of-state printer:
e Remaining out of state: EXEMPT
e Delivered in Virginia: TAXABLE
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Exemption Certificates

Revised: December 2012

I. References
A. Code of Virginia:
58.1-623

B. Virginia Administrative Code:
23 VAC 10-210-280

C. Public Documents:

PD 00-91

PD 05-82

PD 07-68

PD 08-9

PD 08-18

PD 09-92

PD 09-152

PD 11-128

[l. Certificates

ST-10 Sales and Use Tax Certificate of Exemption
Often referred to as a “Resale Certificate”. Used by dealers for the exempt purchase
of items for resale or lease.

Multi-State/Blanket Resale Exemption Certificates (PD 08-18). The use of such
certificates is limited to the stipulations presented in P.D.’s 95-303, 95-316, and
97-039, related to the use of a resale exemption certificate. The multi-state or
blanket resale exemption certificate must mirror the information required on the
Virginia Form ST-10. Otherwise an out-of-state customer that is not purchasing
for resale must use the applicable Virginia exemption certificates.

ST-10A Printed Materials

Multipurpose certificate used by purchasers of catalogs and similar printed materials
for temporary storage in the Commonwealth of Virginia, by purchasers delivering
goods to a factor or export agent, by purchasers of advertising supplements, and by
purchasers of advertising.

ST-10B Handicap Auto Equipment
Used by handicapped persons for the purchase of special equipment for installation
on a motor vehicle.

ST-11 Manufacturing

Multipurpose certificate used by manufacturers, miners, printers and other industrial
processors. Certified pollution control equipment as well as property qualifying for
the research and development exemption may also be purchased exempt using this
certificate.
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ST-11A Contractors
Used by contractors and non-manufacturers for the specific purpose noted on the
certificate.

ST-12 Government

Used by Virginia, political subdivisions of Virginia, and the United States
government. This certificate is not valid for use by states other than Virginia, political
subdivisions of those states, or national governments other than the United States.

ST-13 Medial-Related Exemptions
Used for specific medical-related exemptions.

ST-13A Churches
Used by non-profit churches. Non profit churches also have the option of applying
for a numbered exemption certificate with a broader exemption.

ST-14 Out of State Resale Dealer

Exclusively used by Out-of-State-Dealers who purchase property in Virginia for
immediate transportation out of Virginia for resale outside the state. This is not a
“blanket” certificate in the way that an ST-10 is a blanket certificate. A separate ST-
14 is required for each sale.

ST-14A Out of State Livestock Dealer

Used by Out-of-State dealers or brokers who purchase livestock in Virginia for
immediate transportation out of Virginia for resale. Unlike the ST-14, this is a
“blanket” certificate and the selling livestock dealer need have only one properly
executed certificate on file for the out-of-state dealer or broker.

ST-15 Domestic Fuel

Used by Individuals to purchase heating oil, propane, firewood, or coal for domestic
consumption exempt of the state sales tax. The local tax may continue to be
charged, depending on whether the specific locality in which fuel dealer is located
has adopted an ordinance specifically exempting fuels purchased by individuals for
domestic consumption.

ST-16 Commercial Watermen
Used by watermen who extract fish, bivalves, or crustaceans from waters for
commercial purposes.

ST-17 Forest Harvesters
Used by harvesters of forest products.

ST-18 Farmer’s Purchase of Personal Property
Used by farmers for the purchase of property used in producing agricultural products
for market.

ST-19 Shipping Commerce

Multipurpose certificate used by shipping (as in boat) lines engaged in interstate or
foreign commerce, ship builders, companies engaged in building, converting, or
repairing ships or vessels used or to be used in interstate or foreign commerce.

ST-20 Public Service Corporation

Used by certain public service corporations, commercial radio and television
companies, motion picture theatres, cable television systems, certain airlines, and
taxicab operators.
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Effective September 1, 2004, the retail sales and use tax exemption available to
public service corporations for the purchase or lease of tangible personal property
used or consumed directly in the rendition of their public service was repealed.
Those public service corporations losing their exemption include electric suppliers,
telecommunications companies, certain telephone companies, gas, water and sewer
utilities and motor vehicle common carriers. Common carriers of property or
passengers by railway did not lose their exemption. In addition, to the extent public
service corporations, generating electric power, qualify for the manufacturing
exemption under Code of Virginia § 58.1-609.3(2), they will be prohibited from
claiming the manufacturing exemption, except for raw materials that are consumed
in the production of electricity, including fuel. (See PD 04-122)

ST-20A Production Company

Used by production companies, program producers, radio, television and cable TV
companies, and other entities engaged in the production and creation of exempt
audiovisual works and the licensing, distribution, and broadcast of the same.

ST-22 Railroad Rolling Stock
Used to purchase railroad rolling stock (freight cars, etc.) from a manufacturer.

ST-23 Multi-fuel Heating Stoves

Used by an individual purchasing a multi-fuel heating stove for heating their personal
residence. This exemption is effective from 7/1/07 through 6/30/12. (See Code of
Virginia 858.1-609.10 18 and Public Document 08-179)

ST-24 Fabrication of Foodstuffs
Used for purchasing the fabrication of foodstuffs. (See Virginia Tax Bulletin 09-7,
PD 09-92 (6/9/09)).

Numbered Exemption Certificates issued by the Department

On July 1, 2000, the Virginia Department of Taxation began to issue numbered
exemption certificates to nonprofit organizations which had previously been granted
an exemption and had met certain informational filing requirements. Effective July 1,
2004, all Internal Revenue Code (IRC) 8§ 501(c)(3) and charitable § 501(c)(4)
organizations can qualify for a sales and use tax exemption if they meet certain
eligibility criteria.

I1l. General

A. A dealer is to collect sales tax on other wise taxable transactions, unless a
valid exemption certificate is accepted from the purchaser.

B. The dealer must act in good faith and exercise reasonable care and judgment
to prevent the receiving of a false, fraudulent or bad faith exemption certificate.

C. A certificate that is incomplete, invalid, infirm or inconsistent on its face is
never acceptable.
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IV. Procedures

A. If the taxpayer’s exemption certificates are incomplete, allow sufficient time
(thirty days maximum is suggested) to obtain the certificates from his
customers.

B. Certificates secured by a taxpayer at the conclusion of an audit are more
closely scrutinized because the taxpayer did not rely on such certificate at
the time of sale. Once an exemption certificate is presented to the auditor,
the certificate is acceptable only if the Department is able to confirm that the
customer's use of the certificate was valid and proper for the specific
transaction. The absence of such certificate at the moment of the
transaction indicates that such certificate was never accepted "in good faith."
PD 98-29 sets out the Department's policy with regard to this issue.

C. Incomplete certificates, i.e., certificates lacking any of the following are invalid:
1. Date
2. Signature
3. Indication of use (box checked)
4. Registration number where required
5. Names and addresses of the supplier and the customer

D. The purchase made and the manner in which it is made must be consistent
with the language of the exemption certificate. For example, an ST-10
prohibits use by a contractor, and an ST-12 indicates that an official purchase
order is required.Note: In 2009, the Department was involved in a court case
in the Circuit Court of Fairfax County, International Paper Company d/b/a
Xpedx v. Commonwealth of Virginia, Department of Taxation. Case # CL-
2009-360. This Court held that a dealer can satisfy its burden of good faith
and reasonable care and judgment in taking a certificate to the effect that the
property purchased is exempt if: Upon a facial examination of the certificate, a
dealer could reasonably conclude that the items purchased could potentially
be used for any of the exempt purposes claimed on the certificate of
exemption; or

E. Based upon the actual dealer's knowledge of the business of its purchaser, the
dealer could reasonably determine in good faith that the specific purchaser
intended to use the items purchased for one or more of the exempt purposes
claimed on the certificate of exemption. First generation audits are considered
an opportunity to educate the taxpayer. Where a properly executed exemption
certificate is on file, it should be honored. Properly executed certificates that
subsequent events (Repeal of Exemption) have made invalid should be
revoked. The taxpayer should be instructed as to what items are not included
in the exemption or what laws have recently changed. The audit comments
should contain a summary of the items discussed in this area.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Certificate of Registration

Revised: December 2012

I. References
A. Code of Virginia:
58.1-613

B. Virginia Administrative Code:
23 VAC 10-210-290

C. Applicable Forms:
Form R-1 Business Registration Application
R-1 Instructions
R-3 Registration Change Request

D. Additional References:
Users Guide for Registration Procedures & Business Registration Guide

[l. General

A. The Virginia Retail Sales and Use Tax Act requires every individual,
partnership, corporation, etc. desiring to engage in or conduct business as a
dealer to apply for a certificate of registration. (See 23 VAC 10-210-460 for
the definition of a dealer.)

B. Out of state dealers who do not have the obligation to obtain a registration can
voluntarily do so for the benefit of their customers.

I1l. Procedures

A. Determine the business entity type (sole proprietorship, general partnership,
limited partnership, corporation, etc.). Refer to the Business Registration
Guide for definitions of entities.

B. Complete and submit Form R-1. Persons or Corporations wishing to do
business in the Commonwealth of Virginia have the option of either registering
on-line at: https://www.ireg.tax.virginia.gov/VTOL/Login.seam. Or they can
register using the downloadable form R-1. This form can be used to apply for
most Virginia taxes; however, for the sales and use tax, a separate application
is required for each location.

The certificate of registration must be displayed at the location of the business.

C. A new certificate of registration is required if a business changes its entity
type. The following are examples of changes that require an application for a
new certificate of registration:

e Sole proprietorship becomes a corporation or a partnership.

e Corporation becomes a sole proprietorship or a partnership.
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e Partnership becomes a sole proprietorship or a corporation.

¢ Partnership no longer has any of the partners listed on the original
certificate of registration application.

D. Should the business cease to exist, the certificate of registration expires and
should be returned to the Department.
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Field Audit Guidelines — Sales & Use Tax

A -

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Churches

Revised: December 2012

|. References

A. Code of Virginia:
58.1-609.10(16)
58.1-609.11
58.1-609.6(6)

B. Virginia Administrative Code:
23 VAC 10-210-310

C. Legislative Summaries: 2007, 2005, 2004, 2003, 1999, 1995, and 1986
D. Virginia Tax Bulletins:

VTB 05-4
VTB 99-9
VTB 87-4
VTB 86-8
VTB 83-12

Public Documents:

PD 05-9 Worship Service and Church Building

PD 97-107 Effect of HB 1562 of 1997 General Assembly

PD 96-196 Sales of food by churches

PD 95-115 Denominational Governing Body

PD 95-54 Automotive Parts

PD 94-237 Christian Ministry Camp

PD 94-11 Church Affiliated Day Care Center

PD 93-204 Church Operated Swimming Pool

PD 93-177 Campground Facilities

PD 91-157 Roman Catholic Church: Education Programs-Marriage
PD 92-55 Property Purchased By Churches-Conference Center
PD 90-164 Administrative Governing Body (see also PD 95-115)
PD 90-66 Mobile Food Bank-Church Parking Lots

PD 90-36 Building Materials

PD 89-331 Food for Distribution

PD 89-176 Camp Meeting

PD 89-174 Rentals: Church Christmas Play

PD 88-216 Items Used in Public Church Buildings

PD 88-85 Church Provided Prison Ministry

PD 88-14 Conference Center

PD 87-65 Meals Sold at Cost By Church

PD 86-109 Non Profit Religious Shelter

PD 08-181 Building Materials Installed By Others

PD 10-4 Building Materials Installed By Others

PD 10-188 Fuel purchased for use and consumption by churches
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F.

PD 06-129 Fundraising Event

Exemption Certificates:
ST13-A or numbered exemption certificate issued by the Department.

[l. General

A.

C.

Under the traditional church exemption, a church enjoys a limited exemption
from the tax on purchases of tangible personal property used in carrying out
the work of the church or churches. Code of Virginia 8 58.1609.10(16) states
that a church is exempt from tax on the purchases of tangible personal
property if the church is conducted not for profit and exempt under IRC 501 (c)
(3), or exempt from local taxation on real property pursuant to Code of Virginia
§ 58.1-3606.

If a church applies for and receives a numbered exemption certificate as a
nonprofit entity under Code 8§ 58.1-609.11, it receives a broader exemption
than the traditional church exemption. The limitations of the church exemption
contained in § 58.1-609.10(16) do not apply. As a qualifying nonprofit entity,
there is no restriction on the types of tangible personal property that may be
purchased exempt. Taxable services are still taxable, however.

Neither exemption applies to churches operating for profit.

lll. Procedures — Traditional Church Exemption (ST-13A)

A.

Exempt Purchases by Churches:

In order to qualify for the exemption, items must be purchased by,
invoiced to, and paid for directly by the church. Purchases made on
behalf of the church, even if reimbursed by the church, are subject to
the tax.

The exemption applies to purchases of the following tangible personal property
(an exemplary list can be found in 23 VAC 10-210-310):

1. For use in religious worship services by a congregation or church
membership while meeting together in a single location.

2. For use in the libraries, offices, meeting or counseling rooms or other
rooms in the public church buildings used in carrying out the work of the
church and its related ministries, including kindergarten, elementary and
secondary schools.

3. Baptisteries, bulletins, programs, newspapers and newsletters which do
not contain paid advertising and are used in carrying out the work of the
church.

4. Gifts, including food, for distribution outside the public church building.

5. Food, disposable serving items, cleaning supplies and teaching
materials used in the operation of camps or conference centers by the
church or an organization composed of exempt churches and which are
used in carrying out the work of the church or churches.

6. For use in caring for or maintaining property owned by the church
including, but not limited to, mowing equipment, and building materials
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installed by the church and for which the church does not contract with
a person or entity to have installed, in the public church buildings used
in carrying out the work of the church and its related ministries,
including, but not limited to worship services; administrative rooms; and
kindergarten, elementary, and secondary schools.

B. Taxable Purchases:

1. Tangible personal property purchased by a church is generally taxable
when it is (i) not used in religious worship services by a congregation or
church membership while meeting in a single location; (ii) not used in
sanctuaries, libraries, offices, meeting or counseling rooms, or other
rooms in the public church buildings used in carrying out the work of the
church and its related ministries; or (iii) used by separate legal or
business entities that may be associated with the church.

2. Construction and building materials furnished to contractors.

If building materials, kitchen equipment, heating and air conditioning
equipment, tool sheds, and picnic shelters are furnished by the church
to a contractor for incorporation in real estate, and the church did not
pay the tax on the materials, the contractor, as the user and consumer
of the materials, must pay the use tax directly to the department based
on the fair market value of the materials used, irrespective of whether or
not any right, title, or interest in the materials become vested in the
contractor. However, a baptistery that will be incorporated into real
estate at the public church building and used in the religious services of
a church is exempt from the tax whether purchased by the church or the
contractor.

3. Examples of other taxable purchases include any property used on
church trips, picnics, or similar outings outside a public church building;
or bulletins, programs, newspapers, and newsletters that contain paid
advertising (including paper and ink used in printing).

C. Sales:

1. Churches that make retail sales of tangible personal property are
required to register as dealers, collect the tax from customers (who may
include church members, visitors, or other persons outside the church
membership) and remit the tax to the department.

2. If a church makes sales of food for which a profit is realized, the church
should collect sales tax. In these instances, the church may purchase
the food exempt from the tax using a resale exemption certificate. For
purposes of this subdivision only, if the sales price charged for food is
completely offset by the cost of the food, and the church realizes no
profit, then the church is not required to charge the tax to its customers
on the sales price of the food. Instead, the church must pay the tax to
its vendors on the purchase price of the food purchased. As long as the
church pays tax on the purchase price of the food that it sells at cost,
the church is not required to register as a dealer while conducting this
activity or charge tax to customers.
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3. If a church makes sales of cassette tapes, audiovisual tapes, books,
photo directories, and jewelry or makes sales of tangible personal
property in yard sales or bazaars, the church should register as a
dealer, collect the tax from its customers and remit the tax to the
department.

4. Occasional sales. Except as provided in (2) above, the church must
collect the tax on all sales and remit the amount to the department
unless the sales meet the criteria for occasional sales. Yard sales and
bazaars do qualify as occasional sales.

D. Camps and Conference Centers:
1. Church-related activities.

a. Purchases. The tax does not apply to purchases of food and
beverages, disposable serving items (such as paper plates, cups,
napkins, plastic forks, spoons, and knives), cleaning supplies, and
teaching materials used and consumed in operating camps or
conference centers by a church or an organization composed of
churches that are exempt from the sales and use tax and that are
used in carrying out the work of the church and its related ministries

b. Sales.

i. Rooms, lodgings, and accommodations. When a church or
organization composed of churches operates a camp or
conference center and makes separate charges for room
rentals, lodging, and accommodations, the charges are taxable.
Tangible personal property used and consumed in providing
rooms, lodging, and accommodations is taxable at the time of
purchase.

ii. Meals. When a church or organization composed of churches
operates a camp or conference center and sells meals to
participants, the sales price of meals are taxable. However, the
food provided in the meals, as well as paper placemats, plastic
silverware, and similar items furnished with the meals and
disposed of after the use by only one person, may be purchased
exempt of tax under a resale exemption certificate.

iii. Camp fees. When a church or organization composed of
churches operates a camp and charges the participants a camp
fee that covers expenses incurred to provide meals, lodging,
and camp activities, the camp fee is tax exempt. Further, the
church or organization carrying out the work of the ministry may
purchase the items described under purchases above exempt
from the tax.

2. Nonchurch-related activities. When food, disposable serving items, teaching
materials, or cleaning supplies are purchased by a church or organization of
churches for use in camps and conference centers for nonchurch-related
activities, they are subject to the sales and use tax in the same manner of
other providers of meals and accommodations. Nonchurch-related activities
would include, but are not limited to, the renting of the facility for
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conferences, retreats, etc., by businesses, business groups, governmental
organizations, and civic groups.

E. A churchis exempt from the use tax on donations of tangible personal
property that it receives from individuals, businesses, and other organizations.
Persons making such donations are liable for the tax not previously paid on
the cost price of the donated items unless those items are withdrawn from
inventory, as provided in subdivision 15 of Code of Virginia § 58.1-609.10, or
otherwise exempt from the tax.

F. Affiliated organizations: Tangible personal property purchased by affiliated
religious associations or corporations, such as political action committees
(PACs) and separately organized broadcasting ministries, is taxable.

IV. Procedures - Nonprofit Entity - Numbered Exemption Certificate

Under Code of Virginia § 58.1-609.11, a church that files an application with the
Department and meets the applicable criteria will be issued a numbered exemption
certificate. This certificate confirms that the church qualifies for the nonprofit
exemption, and has both an issued date and an expiration date. Under this
exemption the church may purchase all tangible personal property exempt. The
exemption does not extend to the purchase of taxable services, such as meals or
lodging.

Sales by this type of nonprofit entity, sufficient in number to exceed those allowed for
an occasional sale, are taxable.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Overcollection and Erroneous Collection

Revised: December 2012

|. References

A. Code of Virginia:
58.1-625 (Collection of tax)
58.1-16 (Overcollection of tax)

B. Virginia Administrative Code:
23 VAC 10-210-340 (Collection of tax by dealers)

C. Public Documents:
PD 94-80
PD 97-316
PD 99-60
PD 08-106

[l. General

All sales and use tax collected by the dealer must be remitted to the Virginia
Department of Taxation. This includes over collected taxes, tax collected on
nontaxable transactions, and collection of the wrong state's tax on Virginia
transactions.

I1l. Procedures

A. Any dealer collecting the sales and use tax on nontaxable transactions must
remit the sales tax to the Department unless he can show that the tax has
been refunded to the customer. Such nontaxable transactions include exempt
sales and out-of-state sales.

B. Any dealer who over collects the tax must remit any amount over collected to
the state. This includes wrong state's tax collected on Virginia transactions.

C. Compare tax collected to tax reported.
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Overcollection and Erroneous Collection December 2012 Page 1 of 1
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Contractors

Revised: December 2012

|. References

A. Code of Virginia:
58.1-610 (Contractors)
58.1-609.1(4) (Governmental and Commodities Exemptions)
58.1-609.2(1) (Agricultural Exemptions)
58.1-609.3 (Commercial and Industrial Exemptions)
58.1-609.6(2) (Media Related Exemptions)

B. Virginia Administrative Code:
23 VAC 10-210-410 (Contractors Respecting Real Estate)

C. Virginia Tax Bulletin:
VTB 92-2 (Public School Equipment)

D. Public Documents:

PD 88-115 PD 90-210 PD 91-50
PD 92-29 PD 93-23 PD 93-88
PD 93-91 PD 94-104 PD 94-195
PD 94-207 PD 94-334 PD 95-32
PD 95-62 PD 95-154 PD 95-204
PD 95-260 PD 95-295 PD 96-4
PD 96-24 PD 96-28 PD 94-298
PD 97-119 PD 97-156 PD 97-464
PD 97-491 PD 98-28 PD 98-34
PD 98-36 PD 98-139 PD 98-145
PD 99-118 PD 01-60 PD 03-87
PD 04-202 PD 05-159 PD 06-50
PD 07-108 PD 08-98 PD 08-154
PD 09-15 PD 09-35 PD 09-102
PD 09-113 PD 09-142 PD 09-150
PD 09-154 PD10-20 PD 10-177

Exemption Certificate:

ST-11A (Limited to certain classifications of jobs).

The contractor must make application to the Virginia Department of
Taxation, furnishing the name, address, location or premises where the
property is to be installed, and the projected completion date of the project,
along with a complete description of the property to be installed. Once the
information has been reviewed and approved, the contractor will be
provided with the appropriate restricted exemption certificate to use in
making the purchases for the project tax exempt.
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[l. General

A. Generally. Unless otherwise noted, the law treats every contractor as the user
or consumer of all tangible personal property furnished to him or by him in
connection with real property construction, reconstruction, installation, repair,
and similar contracts. A contractor, whether a prime contractor or a
subcontractor, does not pass the sales or use tax on to anyone else as a tax.
He takes the amount of tax paid in consideration when submitting bids.

B. Exemption Certificates. Contractors may use form ST-11A to purchase tax
exempt materials used in the performance of the following contracts:

1.

Machinery or component parts thereof used directly in manufacturing,
processing, refining, mining or conversion of products for sale or resale.

Items used directly in the drilling or extraction of natural gas or oil for sale
or resale and in well area reclamation activities required by federal or state
law.

Tangible personal property used by a public service corporation engaged in
business as a railway common carrier directly in the rendition of its public
service.

Broadcasting equipment and parts and accessories thereto and towers
used by radio and television stations and cable television systems.

Tangible personal property purchased for use or consumption directly and
exclusively in basic research or research and development in the
experimental or laboratory sense. Tangible property incorporated into
real property is not exempt from the tax.

Tangible personal property incorporated into real property in another state
or foreign country, which could be purchased free from the tax in such state
or foreign country. Equipment, tools, etc. used in the performance of
the construction project are not exempt from the tax.

Tangible personal property necessary for agricultural production, to be
affixed to real property owned or leased by a farmer engaged in agricultural
production for market. Structural construction materials are not
exempt from the tax.

State certified pollution control equipment and facilities used primarily for
the purpose of abating or preventing pollution of the atmosphere or waters
of the Commonwealth of Virginia.

Computer equipment or enabling software purchased or leased for the
processing, storage, retrieval, or communication of data, including but not
limited to servers, routers, connections, and other enabling hardware,
including chillers and backup generators used or to be used in a data
center that is exempt from sales and use tax under Virginia Code § 58.1-
609.3(18). General building improvements and other fixtures are not
exempt from the tax. A copy of the exemption letter issued by the
Department to the Qualifying Data Center must be attached to this
form.
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[1l. Procedures

A.

Real property typically means land along with its natural resources, such as
timber, coal, ore, and precious stone, and structures permanently affixed to the
land, such as houses and other buildings, but does not include temporary
buildings or structures. To determine whether tangible personal property
becomes real property after being affixed to realty, three general tests are
applied: See Transcontinental Gas Pipe Line Corp. v. Prince William County,
210 Va. 550 (1970)

1. Annexation of the property to realty;

2. Adaptation to the use or purpose to which that part of the realty with which
the property is connected is appropriated, and,;

3. The intention of the parties involved, with the intention of the party making
the annexation being the chief test to be considered in whether tangible
personal property becomes realty.

In PD 06-142(12/8/06), the Tax Commissioner ruled that there is no legal basis
to rely solely on federal depreciation classifications to distinguish tangible
personal property from real property for local property tax purposes. Also, the
Courts did not establish that the useful life of property or its accounting
classification could be used to determine a party’s intent to annex that property
to realty. The Department may use the accounting classifications of property
as a factor when determining intent, but cannot rely exclusively on this factor.

A person who is a using or consuming contractor may also be engaged in the
business of selling tangible personal property to customers, including
contractors, for use or consumption by them. If so, the person is a dealer with
respect to such sales, and is required to obtain a Certificate of
Registration. After obtaining a Certificate of Registration as a dealer, a
contractor may purchase the tangible personal property to be resold under a
resale exemption certificate. He may not purchase under a resale exemption
certificate any tangible personal property which he knows at the time of
purchase will be furnished by him in connection with any specific contract.

If such a person, as a using or consuming contractor, removes from his sales
inventory for use in the performance of any contract any tangible personal
property purchased under a resale certificate, he must include the cost to him
of such tangible personal property on his dealer's return and pay the tax.

A dual role contractor is a manufacturer, processor or miner who operates in a
dual capacity of fabricating tangible personal property for sale or resale and
fabricating for his own use and consumption in the performance of real
property construction contracts. Such dual role contractors shall follow a
primary purpose rule based on gross receipts in determining sales and use tax
application. If 50% or more of the contractor's gross receipts are derived from
sales of tangible personal property, the contractor shall apply the tax according
to paragraph (1) below. If 50% or more of the contractor's gross receipts are
derived from real property construction contracts, the contractor shall apply the
tax according to paragraph (2) below.

The primary purpose test is computed annually either on a fiscal or calendar
year basis provided that the same basis is used consistently from year to year
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by the Taxpayer. The primary purpose rule is computed separately for each
facility of a company located in or doing business in Virginia. For such
facilities, the primary purpose rule will apply to gross receipts regardless of
whether they are from Virginia or non-Virginia sources. (See P.D. 93-91)

1. Any person who is principally fabricating tangible personal property for sale
or resale should collect and remit the tax based upon the total amount for
which tangible personal property and services are sold, except that
charges for labor and services rendered in installing, applying, remodeling
or repairing property sold may be excluded from the tax when separately
stated or charged. In addition, any person who withdraws tangible
personal property from inventory for use and consumption in the
performance of real property construction contracts is liable for the tax
based on the fabricated cost price of the tangible personal property
withdrawn. Fabricated cost price is computed by totaling the cost of
materials, labor, and overhead charged to work in process.

2. Any person who is principally fabricating tangible personal property for his
own use and consumption in real property construction contracts is
classified as a using or consuming contractor and must pay the tax on the
cost price of the raw materials which make up such fabricated property.
The tax must be paid at the time of purchase to all suppliers who are
authorized to collect the tax. In instances where the supplier is not
authorized to collect the tax or fails to collect the tax, the tax must be
remitted directly to the Department of Taxation on Form ST-7, Consumer's
Use Tax Return. In addition, persons who sell tangible personal property
to consumers must register, collect, and pay the tax on the retail selling
price of the tangible personal property. Such person is entitled to purchase
exempt from the tax only that tangible personal property which can be
identified at the time of purchase as purchases for resale.

D. A person selling and installing tangible personal property that becomes real
property after installation is generally considered a contractor, except that a
retailer selling and installing fences, venetian blinds, window shades, awnings,
storm windows and doors, floor coverings (as distinguished from floors
themselves), cabinets, kitchen equipment, window air conditioning units or
other like or comparable items is not classified as a using or consuming
contractor with respect to them.

For purposes of this subsection only, a "retailer" shall be deemed to be any
person who maintains a retail or wholesale place of business, an inventory of
the aforementioned items and/or materials which enter into or become a
component part of the aforementioned items, and who performs installation as
a part of or incidental to the  sale of the aforementioned items. As so
defined, a retailer is not classified as a using or consuming contractor with
respect to installations of the aforementioned items. A retailer must treat such
transactions as taxable sales except that installation charges when separately
stated on an invoice are exempt from tax.

Note: No distinction is made between in-state and out-of-state retailers.
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Persons who are not classified as retailers within the definition set forth above
and who sell and install fences, venetian blinds, etc., are deemed to be
contractors and must pay the sales tax on such items at the time of purchase.

The status of countertop installations was recently revised due to a law
change. For specific details, please refer to PD 10-177, Va. Code § 58.1-610
D and the 2010 Legislative Summary for Senate Bill 57 .

Both retailers and contractors are deemed to be the users or consumers of
supplies used in installing tangible personal property that becomes real
property after installation. Therefore, retailers and contractors are subject to
the tax on their purchases of tacks, stripping, glue, cement, and other supplies
purchased.

E. During the pre-audit conference with the contractor or his representative, the
auditor should determine the contractor's business activities. The contractor
may be a general contractor, subcontractor, retailer, dual role contractor,
dealer-installer, or any combination of the above. This determination will
dictate how the audit should proceed and the audit techniques to be employed
by the auditor.

As applicable, the original contract/bid/proposal must be reviewed in detail to
verify the scope of the work to be done, as well as that any tangible personal
property provided that is considered a retail sale item was properly taxed.

F. Many general contractors and home builders employ an “Auto Pay System” for
paying subcontractors and suppliers. Under these systems, there are no
invoices. For an agreed upon price, the subcontractor or supplier will perform
a specific job, or supply the materials for a specific job. Once the task is
completed, the general contractor or builder is notified, and payment is
initiated. For additional information regarding Auto Pay, including pricing and
record keeping requirements, please refer to PD’s 96-28 & 94-298.
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Sales Tax Charged and Paid in Error

Revised: December 2012

|. References

A. Code of Virginia:
58.1-611 (Credit for taxes paid in another state)
58.1-609.10(4) (Delivery of tangible personal property outside of the
Commonwealth for use outside of the Commonwealth)

B. Virginia Administrative Code:
23 VAC 10-210-450 (Credit for taxes paid to other states or their political
subdivision)
23 VAC 10-210-780 (Interstate and foreign commerce)

C. Public Documents:
PD 87-227
PD-10-132
PD 94-195
PD-11-008
PD 01-135

[l. General

A. 58-1-611 of the Code of Virginia provides for a credit against the taxes imposed by
the Commonwealth with respect to a person's use of tangible personal property in the
Commonwealth for taxes paid in the state of purchase.

B. 58.1-609.10(4) exempts from sales and use tax the delivery of tangible personal
property outside the Commonwealth for use or consumption outside the state.

C. 23 VAC 10-210-780 provides examples of transactions in interstate and foreign
commerce to which the tax does not apply.

[1l. Procedures

A. The interstate commerce exemption cannot be used to exempt transactions in which
delivery of items purchased by the taxpayer occurs within Virginia. No credit is
allowed for taxes erroneously charged or incorrectly paid to another state. The
taxpayer must apply to the out-of-state seller for a refund.

B. No creditis allowed for Virginia tax remitted to a vendor for purchases on which no
tax or the wrong state's tax was charged. These transactions should be included in
the audit exceptions and the taxpayer must apply to the vendor, whether in-state or
not, or registered or not, for a refund of the tax paid. Voluntarily including the correct
Virginia Sales Tax with the payment to the vendor does not assure that the tax will be
remitted to the Department.

C. If ataxpayer has erroneously paid Virginia tax on exempt purchases, the taxpayer
must request a refund of the tax from its vendors. The erroneously paid taxes should
not be included in the audit and credited against the audit liability.
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VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Dealers

Revised: December 2012

|. References

A. Code of Virginia:
58.1-612

B. Public Documents:

PD 93-240

PD 94-10

PD 94-62

PD 95-250

PD 97-81

PD 00-53

PD 04-4

PD 08-106

PD 09-169

[l. General

Sales tax is collectible from all persons who meet the definition of a dealer and
who have sufficient activity within the Commonwealth.

I1l. Procedures

A. Determine if the person meets the definition of a dealer through inquiry and
examination of the business activity. The Code provides a list of all persons
who meet the definition of a dealer:

1. Persons who manufacture or produce tangible personal property for sale at
retail, for use, consumption or distribution, or for storage to be used or
consumed in this state.

2. Persons who import or cause to be imported into this state tangible
personal property for sale at retail, for use, consumption or distribution, or
for storage to be used or consumed in this state.

3. Persons who sell at retail, or who offer for sale at retail, or who have in their
possession for sale at retail, or for use, consumption or distribution or for
storage to be used or consumed in this state, tangible personal property.

4. Persons who have sold at retail, used, consumed, distributed, or stored for
use or consumption in this state, tangible personal property and who
cannot prove that the tax has been paid on the sale at retail, the use,
consumption, distribution or storage of the tangible personal property.

5. Persons who lease or rent, or who are lessees or rentees of, tangible
personal property for a consideration, without transfer of title thereto.

Field Audit Guidelines: Dealer December 2012 Page 1 of 3



6. Persons who, as representatives or agents, solicit, receive, and accept
orders for delivery into Virginia for an out-of-state principal who refuses to
register as a dealer.

7. Persons who become liable to and owe Virginia any amount of tax imposed
by Virginia, whether they hold, or are required to hold, a certificate of
registration.

B. Determine if the dealer has sufficient activity in Virginia to require registration
and collection of the tax:

1. Maintains or has within this state, directly or through an agent or
subsidiary, an office, warehouse or place of business of any nature. Two
factors are necessary for an agency relationship to exist (see section C).

2. Solicits business in this state by employees, independent contractors,
agents or other representatives.

3. Advertises in this state by any of the following methods:

a. In newspapers or other periodicals printed and published in this
state.

b. On billboards or posters located in this state.

c. Through continuous, regular, seasonal, or systematic solicitations
broadcast or relayed from a transmitter within Virginia or distributed
from a location in Virginia.

d. Through materials distributed in this state by means other than the
United States mail, except for continuous, regular, seasonal, or
systematic solicitations in which the dealer benefits from any
banking, financing, debt collection, or marketing activities occurring
in Virginia or benefits from the location in Virginia of authorized
installation, servicing, or repair facilities.

4. Makes regular deliveries within this state. There are two conditions that
must be present:

a. Deliveries must be by other than a common carrier, e.g., dealer
truck or contract carrier.

b. There must be more than 12 deliveries in a calendar year.

5. Is owned or controlled by the same interests which own or control a
business located within Virginia.

6. Has a franchisee or licensee operating under the same trade name in this
Commonwealth if the franchisee or licensee is required to obtain a
certificate of registration.

7. Owns tangible personal property that is rented or leased to a consumer in
this Commonwealth, or offers tangible personal property, on approval, to
consumers in this Commonwealth.

C. Two factors are necessary for an agency relationship to exist:
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1. First, the agent must be subject to the principal's control, with regard to the
work to be done and the manner of performing it. Actual control is not the
test; it is the right to control that is determinative.

2. Second, the work has to be done on the business of the principal or for the
principal’s benefit.

D. The dealer must perform one of the listed activities to require registration and
collection of the tax.

E. Nexus does not exist for an out-of-state seller whose only presence in Virginia
is the use of a computer server to create or maintain a site on the Internet.

F. Out-of-state persons who contract with a commercial printer in Virginia are not
required to register solely because of their contractual relationship with the
printer if their activities are limited to the following:

1. Owning or leasing tangible or intangible property at the printer’s premises
which is used solely in connection with the printing contract with that
person.

2. Selling property printed at and shipped or distributed from the printer’s
premises.

3. Activities in connection with the printing contract with the person performed
by or on behalf of that person at the printer’s premises.

4. Activities in connection with the printing contract with the person performed
by the printer within Virginia for or on behalf of that person.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Cash vs. Accrual

Revised: December 2012

|. References

A. Code of Virginia:
58.1-615 (Returns by Dealers)
58.1-616 (Payment to Accompany Dealer’s Return)

B. Virginia Administrative Code:
23 VAC 10-210-480 (Dealer’s returns and payment of the tax)

[I. General

A. Code of Virginia 858.1-615 states that every dealer required to collect or pay
the sales or use tax shall, on or before the twentieth day of the month following
the month in which the tax shall become effective, transmit to the Tax
Commissioner a return showing the gross sales, gross proceeds, or cost price,
as the case may be, arising from all transactions taxable under this chapter
during the preceding calendar month, and thereafter a like return shall be
prepared and transmitted to the Tax Commissioner by every dealer on or
before the twentieth day of each month, for the preceding calendar month.
Notwithstanding any other provision of this chapter, a dealer may be required
by the Tax Commissioner to file sales or use tax returns on an accounting
period less frequent than monthly. If a dealer is required to file other than
monthly, each such return shall be due on or before the twentieth day of the
month following the close of the period.

B. In general, except as otherwise provided in this subsection, every dealer is
required to file a return on or before the 20" day of the month following each
reporting period even if no tax is due.

[1l. Procedures

A. Determine that the taxpayer is reporting on a cash basis. There are different
methods to determine the liability based upon the volume of the records, the
dollar amount of the invoices, and the detail of records available.

B. There are two areas of liability:

1. The current accounts receivables represent sales that have not been
reported on any sales tax return. These should be entered in the
unremitted sales exceptions list during the month of the actual sale.

2. No additional tax is due on charge sales made during the audit period that
have already been paid and reported. A debit entry is made in the sales
exceptions list in the month of the actual sale, and a credit entry is made in
the month reported. A review of detailed accounts receivable for the audit
period can be used to identify sale and payment dates. Also, a detail list
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including sales dates may accompany the sales tax return worksheets
each month.

Penalty, as applied below, and interest are to be assessed from the time
the tax on the sales was due to the time the tax was actually remitted.

C. On first audits, no penalty should be imposed on any sales tax previously
remitted on the cash basis. Penalty will apply to unreported sales tax, i.e., tax
on the current accounts receivables. The taxpayer should be instructed to
remit on an accrual basis in the future.

On subsequent audits, penalty should be applied to all payments that were not
reported or remitted on the return covering the month in which the sale was
made. A debit entry should be made in the unremitted sales exceptions list in
the month of the sale, and a credit entry should be made in the miscellaneous
sales exceptions list in the month of the remittance.

This method will correctly compute the interest due. Penalty will also be
computed correctly for the unreported sales, and for sales that were reported
six months or more after the original sale (30% penalty is due). A manual
calculation of penalty is required for all other sales that were remitted late.

Refer to the audit procedure for “Penalties and Interest” for more information
on penalty and interest.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Fabrication

Revised: December 2012

I. References
A. Code of Virginia:
58.1-602, 604

B. Virginia Administrative Code:
23 VAC 10-210-560 (Fabrication)
23 VAC 10-210-410 (Contractors respecting real estate)
23 VAC 10-210-920 (Manufacturing and processing).

C. Public Documents:
PD 05-45 Primary Purpose Test Fabricated Products
PD 04-101 Services Separately Stated Charges
PD 05-2 CD Fabrication- Data Conversion
PD 00-175 Manufacturing Fabricated Steel
PD 91-301 Fabrication by Subcontractor
PD 06-148 Fabrication by a Third Party
PD 09-15 Fabrication Labor
PD 11-77 Fabrication Labor
PD 01-218 Data Conversion/Transfer of Converted Data
PD 10-83 Fabrication Services not Subject to Use Tax

D. Court Case:
PD 05-145 Hardaway Construction Corporation of Tennessee v.
Commonwealth of Virginia Department of Taxation ().

E. Exemption Certificates:
ST-10 (Resale)
ST-11 (Industrial Manufacturing)

[l. General

A. Virginia Code § 58.1-602 defines the term “sale” to include “the fabrication of
tangible personal property for consumers who furnish, either directly or
indirectly, the materials used in fabrication...” Title 23 of the Virginia
Administrative Code (VAC) 10-210-560 A, defines fabrication as “an operation
which changes the form or state of tangible personal property...” Traditionally,
the Department has held tangible personal property that is cut, sawed,
shaped, bent, threaded, welded, bored, drilled, punched, machined, sheared
or otherwise subjected to an operation which changes the property’s form or
state is considered to have been “fabricated.” These operations are deemed
to be a taxable fabrication service in accordance with the statute and
regulation cited, and the charge for such service is subject to sales tax.
According to 23 VAC 10-210-560 B, “the tax applies to the total charge for the
fabrication of tangible personal property, including labor, even if charges for
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labor are separately stated.” Note that fabrication is distinguished from repair
which is an operation that restores a used or worn piece of tangible personal
property. Repair charges are governed by 23 VAC 10-210-3050.

The distinction that something new has been created, is key in differentiating
between potentially taxable fabrication labor and exempt repair labor identified
in Virginia Code 8 58.1-609.5 (2). Fabrication labor makes or creates a
product or alters an existing product into a new or changed product. For
example, cutting a piece of metal creates two new pieces of metal; therefore, a
change in the form or state of the original metal has occurred. The labor
charge for cutting the metal is taxable. Repair labor restores an item so that is
can be used for its original purpose. An example of repair labor is welding a
broken or cracked piece of metal back to its original form. The labor charge, if
separately stated, is exempt from tax.

B. Purchases of fabrication labor - Code of Virginia 858.1-604 states that the
use tax applies to “the use or consumption of tangible personal property in this
Commonwealth.” The lack of language in this statute stating that the use tax
applies to services led the Court to rule in Hardaway Construction Corporation
of Tennessee v. Commonwealth of Virginia, Department of Taxation that, in
instances where the consumer furnishes the materials used, although the
seller may be assessed sales tax on untaxed fabrication labor charges, there
is no statutory authority to assess the purchaser use tax on the same untaxed
charges.

C. Sale at retail - A person regularly engaged in the fabrication of tangible
personal property for sale at retail must add the sales tax to the sales price
and collect it from the customer for payment to the state. Raw materials,
component parts, and other tangible personal property to be fabricated for sale
may be purchased under a resale certificate of exemption. If the fabricator
converts some of the property to his own use, he must pay the tax based on
the fabricated cost (i.e. the cost to him) computed by totaling the cost of
materials, labor and overhead charged to work in process. Freight inward to
the plant on the materials is treated as an element of the cost of materials.

D. Fabricator respecting real estate — A fabricator who contracts to perform
services with respect to real estate construction, and in connection therewith to
furnish tangible personal property for incorporation in real estate construction
thereby causing it to lose its identity as tangible personal property by
becoming real property, is classified as a using or consuming contractor and
must pay the tax on the cost price of the raw materials which make up such
fabricated property. The tax must be paid at the time of purchase to all
suppliers who are authorized to collect the tax. In instances where the supplier
is not authorized to collect the tax or fails to collect the tax, the tax must be
remitted directly to the Department of Taxation on Form ST-7, Consumer Use
Tax Return. Reference 23 VAC 10-210-410 for details.

E. Fabricator operating in dual capacity — A manufacturer, processor, miner or
business which operates in a dual capacity of fabricating tangible personal
property for sale or resale and fabricating for his own use and consumption in
the performance of real property construction contracts shall follow a primary
purpose rule based on gross receipts in determining sales and use tax
application. Any person who is principally fabricating tangible personal
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property for sale or resale shall apply the tax according to subsection B above.
Any person who is principally fabricating tangible personal property for his own
use and consumption in real property construction contacts shall apply the tax
according to subsection C above.

In addition, persons who sell tangible personal property to consumers must
register, collect and pay the tax on the retail selling price of the tangible
personal property. Such person is entitled to purchase exempt from tax only
that tangible personal property which can be identified at the time of purchase
as purchases for resale. If the person is unable to identify at the time of
purchase the tangible personal property which will be resold, such person is
required to pay the tax to his supplier. If, at a later date, the person sells the
tangible personal property at retail, the tax is collected upon retail selling price.
Such persons are not entitled to a credit for the tax paid to suppliers since the
transactions are separate and distinct taxable transactions.

A person who fabricates tangible personal property, both for sale or resale and
for use in real property construction contracts, may apply to the Tax
Commissioner to pay any tax directly to the state and avoid the collection of
tax by suppliers, if his purchases are made under circumstances which
normally make it impossible at the time of sale to determine the manner in
which such property will be used. See 23 VAC 10-210-510 on direct payment
permits for further instructions.

Industrial Manufacturers - Fabricators of tangible personal property may take
the status of industrial manufacturers, processors or miners under 23 VAC 10-
210-920 or 23 VAC 10-210-960 and when they fabricate tangible personal
property for sale or resale, they may enjoy the production exemptions set out
in 23 VAC 10-210-920 or the mining exemptions set out in 23 VAC 10-210-
960. The production and mining exemptions are not available to a fabricator of
tangible personal property who fabricates for his own use or consumption (as
a contractor or otherwise) and not for sale or resale. However, a fabricator
whose principal or primary business is the fabrication of tangible personal
property for sale or resale, and who, as a lesser or minor part of this business,
fabricates for his own use and consumption, will not be deprived of the
production exemptions set out in 23 VAC 10-210-920, or the mining
exemptions set out in 23 VAC 10-210-960.

I1l. Procedures

A.

Obtain an understanding of the taxpayer’s operation. Discuss with the
taxpayer the type of services provided. Inquire about specific jobs and
examples of fabrication labor and repair labor. Once a clear understanding of
the operation is obtained, determine the tax status of the fabricator (i.e.
fabricator for sale at retail).

Determine if the tax status directs you to implement the provisions from a more
specific regulation. For example, if a fabricator (contractor) respecting real
estate execute tax provision 23 VAC 10-210-410; if a manufacturer, utilize
regulation 23 VAC 10-210-920; otherwise implement the regulation for
fabricators 23 VAC 10-210-560.
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C. Be cognizant of the distinct difference between fabrication labor and repair
labor. Understand the personal service exemptions in Virginia Code 8§ 58.1-
609.5 as well as other industry specific exemptions.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Floor Coverings - Flooring

Revised: December 2012

|. References

A. Code of Virginia:
58.1- 609.5 258.1-610. A,B & D

B. Virginia Administrative Code:
23 VAC 10-210-410. A,, B & G (acting as a retailer)

C. Virginia Tax Bulletin:
VTB 92-7

D. Public Documents:

PD 84-189
PD 85-116
PD 85-194
PD 89-252
PD 90-42

PD 92-27

PD 96-115
PD 98-139
PD 10-141

[l. General

Code of Virginia 58.1-610.D and 23VAC 10-210-410.G set forth the application of
sales tax to floor coverings. Both discuss the application of tax to materials used by
contractors in the performance of their contract jobs. The regulations and bulletin
provide that “floor coverings” are distinguished from “floors” themselves and are
defined to include rugs, mats, padding, wall-to-wall carpets when installed by the
tack, strip, or stretch-in methods, and other floor coverings which are not glued,
cemented, or otherwise permanently attached to the floor below. Floor coverings,
which are glued, cemented, or otherwise permanently attached to the floor below,
are deemed to be floors.

Persons who sell and install floor coverings are considered either a retailer or
contractor. A person is considered a retailer of floor coverings if such person
maintains a retail or wholesale place of business, an inventory of floor coverings or
their component parts, and if that person performs installation as part of the sale of
the floor coverings. The sale of "floor coverings," as described above, by a retailer
constitutes retail sales and the retailer must collect the tax on the sales price of the
floor coverings. A retailer, when selling and installing "floors" is deemed a using and
consuming contractor with respect to the floors and must pay the use tax on the cost
price of the floor covering. In both instances, the retailer must pay the use tax on
materials used in the installation of floor coverings.
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The tax does not apply to installation charges when separately stated on the invoice
under Code of Virginia 858.1-609.5(2). If the installation charge is not separately
stated, the tax must be computed on the total invoice charge.

A person selling and installing floor coverings, who is not a retailer, is considered a
using and consuming contractor with respect to such items, regardless of the
method in which the floor covering is installed. The contractor is subject to the tax
on the costs of all materials used in the performance of the contract work and the tax
is not collected from the purchaser.

Both retailers and contractors are deemed to be the users or consumers of supplies
used during the installation. Therefore, both retailers and contractors are subject to
the tax on their purchases of tacks, stripping, glue, cement, shoe molding, and other
purchased supplies

lll. Procedures
A. Contractor (No retail or wholesale place of business with no inventory)

This type of business is considered a using and consuming contractor with
respect to floor coverings, regardless of the method in which the floor covering
is installed. The contractor is subject to the tax on the costs of all materials
used in the performance of the contract work and the tax is not collected from
the purchaser.

B. Retailer (Has a retail or wholesale place of business and inventory)

A retailer shall be deemed to be any person who maintains a retail or
wholesale place of business, an inventory of floor coverings and/or materials
which enter into or become a component part of the aforementioned items,
and who perform installation as part of the sale of such items.

Carpet Installed Tacked Down: Carpet installed by the tack strip method is not
permanently affixed to realty. Therefore, this would be considered a floor
covering and classified as a retail sale.

Permanent "Double-Stick" Carpet, Tile and Laminate Installation: Both the
cushion and the carpet are permanently glued down, thus this would be
classified as contract work.

Releasable "Double-Stick" Carpet, and Laminate Installation: The carpet is
attached to the cushion using a releasable adhesive, thus this would be
considered a floor covering and classified as a retail sale.

Permanent Modular Carpet Installation: The carpet tiles are permanently
glued down and the entire substrate is covered with permanent adhesive, thus
this would be considered contract work.

Releasable Full Spread Modular Carpet and Laminate Installation: If the
carpet can be removed without material injury to the carpet/laminate or to the
real estate, this would be considered a floor covering and considered as a
retail sale.

Releasable Grid System Modular Carpet Installation: The carpet can be
removed with no damage to the substrate, thus this would be classified as a
floor covering and considered as a retail sale.
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Releasable Perimeter Glue Carpet or Vinyl Installation: This is a loose lay
installation with only releasable adhesive used on the perimeter of the carpet
or vinyl, thus this would be classified as a floor covering and considered as a
retail sale.

Floating Floors: This consists of tongue and groove planks that are glued
together to create a sheet of laminate flooring. The flooring is laid on top of
the layer of foam and secured by moldings around the perimeter. This type of
flooring is distinguished from the floor themselves and is considered a retail
sale.

Fully Glued Down or Otherwise Permanently Attached Wood or Vinyl Flooring:
Glued down or nailed down wood flooring or fully glued vinyl flooring becomes
permanently affixed to realty. Therefore, this would be considered contract
work.

Releasable Full Spread Modular Carpet Installation: If the carpet can be
removed without material injury to the carpet or to the real estate, this would
be considered a floor covering.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Landscapers & Nurserymen

Revised: December 2012

|. References

A. Code of Virginia:
58.1-609.2(1) (Agriculture exemption)
58.1-609.5(9) (Maintenance contracts)
58.1-610 (Contractors)

B. Virginia Administrative Code:
23 VAC 10-210-50 (Agriculture)
23 VAC 10-210-410 (Contractors respecting real estate)
23 VAC 10-210-610 (Florists and nurserymen)
23 VAC 10-210-910 (Maintenance contracts and Warranty plans)

C. Virginia Tax Bulletin:
VTB 95-8 (PD 95-247) Parts and Labor Maintenance Contracts.

D. Public Documents:

PD 97-320 Tax must be separately stated on invoice.

PD 96-68  Tax must be charged on the total of a lump sum billing.

PD 08-4 Contractor not responsible for charging tax on sod

PD 07-171 New policy for landscape & construction contractors.

PD 96-71 Plant replacement maintenance contract is not a real
property maintenance contract.

PD 96-19 Plant replacement maintenance contract is taxable at 50%.

PD 87-172 Landscaper may show one lump sum total for all plants.

PD 87-172 Landscaper is retailer for trees, shrubs, etc. - not a
contractor.

PD 86-214 Maintenance contract w/o plant replacement gtd. is service.

PD 86-58 Immovable silos are taxable.

PD 84-126 Tests to determine if tpp becomes real property after install.

PD 82-153 Exempt items for greenhouse facilities.

PD 00-207 200-694 (CCH) Plastic covered greenhouse is taxed as is
the plastic

E. Exemption Certificate:
ST-10 (Resale)
ST-18 (Farmer)

Il. General

A. Prior to November 2007: Landscapers, landscape contractors, nurserymen,
florists and any other businesses that sold and transplanted trees, shrubs,
flowers, sod, silt fences, nursery stock and like items were treated as dealers
making retail sales and were required to charge sales tax on the total charge.
However, a charge for transplanting (labor) was not subject to tax if
separately stated on the invoice. The sale and installation of trees, shrubs,
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flowers, sod, silt fences, nursery stock and like items was always considered
a retail sale, regardless of the type of business that engaged in these types of
transactions.

November 2007 and after: A policy change was enacted to apply to
landscapers, real property contractors and other similar businesses that
primarily earn revenue providing services to real property. “Providing
services to real property” requires the vendor/contractor to install the items
being sold. These businesses will operate as consuming contractors rather
than retailers when furnishing and installing trees, shrubs, flower, sod, silt
fences, nursery stock and like items. However, if these dealers provide these
items to their customers without installation, then the transaction will continue
to be considered a retail sale and subject to tax as before.

The change of policy does not apply to establishments such as florists,
nurserymen, garden centers, home improvement stores, greenhouse
operators and similar retail businesses that sell and install trees, shrubs,
nursery stock and plants. These businesses will continue to treat the sale
and installation of these types of items as retail sales transactions subject to
tax.

B. 23 VAC 10-210-610 describes the general tax treatment of retalil
establishments such as florists, nurserymen, garden centers, home
improvement stores, greenhouse operators, and similar businesses.

The policy change in PD 07-171 supersedes Paragraph C with respect to
landscape contractors. Any landscaper, real property contractor and other
similar businesses who “provides services to real property” by spreading,
grading or otherwise installing shrubbery, sod, seed, fertilizer, etc. is deemed
to be a consumer of all tangible personal property at the time of purchase.
These type businesses typically purchase the nursery stock that is installed
from suppliers. No sales tax should be charged for real property services.

C. Working Definitions:

1. "Landscaper" is used generically to indicate a landscape contractor,
nurseryman or other person who performs landscaping.

2. "Landscape contractor" refers to any landscaper or other person as
described in paragraph (C) of the regulation. A true landscape contractor
does not have a retail business such as a garden center. The primary
business usually involves grading, seeding, fertilizing and maintaining
existing lawns as well as establishing lawns and landscaping for new
construction. In addition, a landscape contractor may sell and install many
of the items specifically designated as retail sales under paragraph (A) of
the regulation. Note: Silt fences are considered part of landscaping —
chain link or stockade fencing is not within these guidelines (see 23 VAC
10-210-410(g) for proper application of sales tax to these fence items).

3. "Listed items" refers to the items itemized in paragraph (A) of the
regulation. They include flowers, potted plants, shrubbery, nursery stock,
sod, wreathes and similar items.

4. "Nurseryman" designates any landscaper or other person who grows
some or all of the listed items which are sold to customers; or someone
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who operates a retail or wholesale business which carries a stock of such
items. A nurseryman who grows nursery stock for market enjoys the
agriculture exemption set out in 23 VAC 10-210-50. A nurseryman also
acts as a landscape contractor anytime he goes beyond the sale and
planting of shrubbery, sod, etc. and enters into landscape contracts as
described in paragraph (C) of the regulation. However, if a nurseryman is
primarily engaged in the provision of real property services, he will be
treated as a landscape contractor rather than as a nurseryman.

5. Real Property Services include construction site preparation, excavation,
erosion control, drainage and irrigation system installation, hauling of
construction debris, grading, seeding, mowing, fertilizing, pruning of trees
and shrubs, and similar activities.

D. General Taxability of Landscapers:

Landscapers, whether landscape contractors, real property contractors or
nurserymen must register and charge sales tax whenever they make sales of
the listed items without installation or transplanting.

Landscapers that contract to grade, seed and/or fertilize lawns are treated as
consuming contractors with respect to their purchases of seed, fertilizer,
mulch, straw, tools, supplies and equipment.

Landscapers that are primarily engaged in the provision of real property
services, as defined in Section C above, and that also from time to time may
sell and install trees, shrubs, plants, silt fence, sod and similar materials will
operate as using and consuming contractors rather than as retailers. If a
vendor selling tangible personal property to a landscaper does not charge
the sales tax, the landscaper will be responsible for remitting use tax on the
untaxed purchases to the Department.

E. General Taxability of Nurserymen and Florists:

The provisions of VAC 10-210-610 will continue to apply to retalil
establishments such as nurserymen, florists, and similar businesses that sell
and install trees, shrubs, nursery stock, and plants. These businesses will
continue to treat the sale and installation of these types of items as retail
sales transactions and collect the applicable sales tax from customers.
Installation charges will continue to be exempt from sales tax when separately
stated on the sales invoice.

[1l. Procedures
A. First Audit

The sales tax registration status of the landscaper during the period under
audit determines how the audit will be conducted.

1. Landscaper not Registered to Collect Sales Tax — First Audit

A landscaper who is making retail sales and not charging/collecting sales
tax and is not registered to collect sales tax or is only registered to remit
consumer use tax will be audited as the business was operating during the
audit period. Tax will be assessed on purchases on which no tax was
paid to the vendor or on which no consumer use tax was remitted by the
landscaper. The audit comments should note how the business operated
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and confirm that the landscaper was informed of the correct operating
procedures. The landscaper will be properly registered and provided with
forms and instructions on proper charging and remittance of the sales tax.
The auditor will include the effective Beginning Liability Date of the sales
tax registration in the audit comments.

2. Landscaper Registered to Collect Sales Tax — First Audit
A landscaper who is registered to collect sales tax should be held
accountable for the proper business operation as described in 23 VAC 10
210-610.
B. Issues Regarding the Taxability of Landscape Contractors

1. General: A landscape contractor that is primarily engaged in the provision
of real estate services operates as a consuming contractor and will pay
tax on all tangible personal property it purchases for use in the provision of
its services.

2. Exemption Certificates - Landscape Contractors: A landscape contractor
may use Form ST-10 to purchase listed items exempt from the tax only if it
knows at the time of purchase that it will resell the listed items without
installation or transplanting onto the property of its customer. In such
cases, the landscape contractor must charge tax on the selling price of the
listed items, unless it has received a valid exemption certificate from its
customer. A resale certificate (ST-10) can never be accepted in good faith
for sales of listed items which the landscape contractor installs or
transplants. It is also imperative that landscape contractors realize the
difference between making a retail sale and fulfilling the service portion of
a landscape contract. While acting as a consuming contractor, the
landscape contractor is responsible for paying the tax on purchases of
trees, shrubs, nursery stock, seed, fertilizer, and similar items for
installation. The sales tax exemption status of the customer is not
relevant to purchases of items used and consumed by landscape
contractors.

3. Purchases by Landscape Contractors: A landscape contractor that is
primarily engaged in the provision of real estate services operates as a
consuming contractor, and will pay tax on all purchases of tangible
personal property for use and consumption.

Any purchases of installation supplies (i.e., top soil, peat moss, fertilizer,
mulch, stakes and wire), trees, shrubs, flowers, nursery stock, and
equipment (i.e., shovel, rake, auger, and backhoe) are taxable to the
landscape contractor at the time of purchase.

4. Invoices and Billing: A landscape contractor that is primarily engaged in
the provision of services to real estate operates as a consuming
contractor. Contractors should not charge any sales tax on billings or
invoices for real estate services.

If a landscape contractor makes sales of listed items without installation or
transplanting onto the property of its purchaser more than three times a
year, it is required to register and collect tax on the retail selling price of
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the listed items sold without installation or transplanting. The amount of
sales tax charged should be a separate line item on the billings or
invoices.

5. Examples of other tangible personal property (TPP) that becomes Real
Property when Installed by a Landscape Contractor: A landscape
contractor that is primarily engaged in the provision of real estate services
must pay tax at the time of purchase of items such as landscape timbers,
edging, walkways (gravel, rock, slate, etc.), decks, decorative boulders
and other similar items.

6. What other TPP becomes Real Property when Installed by a Landscape
Contractor?

The auditor has to determine the tax status of TPP which is not similar to
the listed items installed by a landscape contractor. PD 84-126 explains
the tests set forth by the Virginia Supreme Court in Transcontinental Gas
Pipe Line Corporation v. Prince William County, 210 Va. 550 (1970).

(Note: PD 84-126 erroneously shows the year of the court case as 1969)

The classification of property as real estate or as tangible personal
property is to be determined by the law of fixtures ... three general
tests are applied in order to determine whether an item of personal
property placed upon realty becomes itself realty. They are:

a. annexation of the property to the realty.

b. [adaptation] to the use or purpose to which that part of the realty
with which the property is connected is appropriated, and

c. the intention of the parties . . .

The intention of the party making the annexation is the chief test to
be considered ...

With these tests in mind, most TPP (other than some of the listed
items) installed by a landscape contractor becomes real property. The
classification of items such as a decorative pond or a fountain is open
for interpretation. For example, if hard wired or plumbed in, it would
most likely be considered realty after installation. If each winter it must
be brought indoors to protect from freezing, then it would retain its
status as TPP.

C. Issues Regarding the Taxability of Nurserymen

1. Nurserymen vs. Landscape Contractors: A nurseryman is usually more
familiar with making retail sales than a landscape contractor and is
probably already registered to collect sales tax. Consistent with the policy
change of November 2007, a nurseryman primarily earns its revenue from
retail sales, and not from the provision of services to real estate. A
nurseryman acts as a consuming contractor whenever it enters into
landscape contracts to perform grading, seeding, fertilizing, etc. A
nurseryman enjoys the agricultural exemption if he grows nursery stock for
market.

2. Similar Items: 23 VAC 10-210-610(A) requires that a landscaper be
treated as a retailer of listed items including any similar items. The
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regulation’s intent was to include in the term "similar items" only those
items which are live or were grown. Although many of these items appear
to become real property when transplanted, the definition of "retail sale"
found in Code of Virginia 858.1-602 states that all sales for resale must be
made in strict compliance with the regulations.

3. 23 VAC 10-210-50 - Agriculture Exemption: The agriculture exemption is
available to nurserymen who are considered to be farmers when growing
their plants or nursery stock. The agriculture regulation provides that:

[t]he tax does not apply to seed, plants, fertilizers, liming
materials, agricultural chemicals, farm machinery, and
agricultural supplies sold to farmers for use in agricultural
production for market. Also, the tax does not apply to tangible
personal property, except structural construction materials,
necessary for use in agricultural production for market when
sold to or purchased by a farmer or contractor or furnished to a
contractor by a farmer to be affixed to real property owned or
leased by a farmer.

The term "structural construction materials” includes but is not
limited to silos; barns and sheds; storage bins (not portable);
greenhouses, including plastic covered houses; permanent fencing;
fuel oil storage tanks; electrical wiring, except wiring running from
special purpose equipment to an on-off switch, plumbing, except as
part of special purpose equipment. These items are therefore
subject to tax.

The term "structural construction materials" specifically excludes the
following but may also exclude other items: heating systems, power
outage and water pressure alarm systems; ventilating equipment, to
include air inlets, curtains and curtain cables, cords and related fixtures,
pull-ups, winches, fans and fan belts, louvers, shutters, motors, static
pressure gauges, thermostats and replacement parts; shade cloth; and
irrigation lines and sprinkler heads. These items are therefore exempt
from tax.

4. Exemption Certificates — Nurserymen: Nurserymen use the ST-10 resale
exemption certificate to buy products for resale. In addition, nurserymen
should use the ST-18 exemption certificate to make purchases which fall
under the agriculture exemption. Exempt purchases would include such
things as seedlings, potting soil, black plastic ground cover, mulch,
vermiculite, pots, weed killer, pruning shears, irrigation or misting systems,
heating and ventilation systems if they are for the survival of the plants,
tillers and other farm equipment directly used in growing the nurseryman's
products. (Itis important to limit the definition of excluded structural
construction materials to those items within or attached to an agricultural
building.) If a contractor installs exempt attachments to realty, he must
contact the department to obtain an ST-11A Certification of Exemption.

5. Greenhouses and Shade Cloth: Greenhouses, including plastic covered
houses, are specifically designated as taxable structural construction
materials. This includes the plastic covering itself. However, plastic
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shade cloth hanging inside a greenhouse is specifically excluded from the
term structural construction materials and is exempt. Shade cloth used in
the fields would also be exempt.

6. Withdrawals from Exempt Resale Inventories: Nurserymen are more likely
than landscape contractors to have exempt resale inventories of
consumable supplies such as mulch, topsoil, fertilizer etc. If the
nurseryman has a retail business, these items are often sold over the
counter. Withdrawals from exempt inventories used by nurserymen when
acting as consuming contractors are subject to tax.

D. Mulch, Top Soil, Stone and other TPP Delivered in Bulk

A landscape contractor that primarily earns its revenue from the provision of
services to real estate may from time to time deliver mulch, topsoil, stone and
other TPP in bulk to the customer without being spread. For example, the
landscape contractor may drop a load of mulch in the driveway and drive
away leaving the customer responsible for its distribution. In this case, the
landscape contractor must charge his customer the tax. Conversely, if the
landscape contractor spreads the mulch, he is acting as a consuming
contractor and must pay the tax at the time of purchase. When acting as a
consuming contractor, the landscape contractor does not charge his customer
tax, but takes the tax into account in quoting a price to his customer.

A nurseryman that delivers mulch, topsoil, stone and other TPP in bulk to the
customer without being spread must also charge tax on the selling price of
the product provided. If the nurseryman spreads the mulch, he is acting as a
consuming contractor and must pay the tax at the time of purchase or
withdrawal from inventory.

E. Plant Maintenance Contracts Sold by Retailers

Plant maintenance contracts that provide for plant replacement are treated as
"parts and labor maintenance contracts" covered under 23 VAC 10-210-910
and Virginia Tax Bulletin 95-8. These contracts are taxed at one-half (50%)
of the total charge. A landscaper may purchase or withdraw plants for free
replacement under the terms of a maintenance contract, from an exempt
resale inventory without incurring a consumer use tax liability. Consumable
items and installation or transplanting supplies and equipment are subject to
the tax at the time of purchase or withdrawal from an exempt resale inventory.

Plant maintenance contracts, which only provide for the regular watering,
fertilizing, mulching, pruning, etc. and do not included the provision of tpp, are
service contracts not subject to the tax.

A landscape contractor that primarily earns its revenue from real estate
services would not collect sales tax on plant maintenance contracts.

F. Sale of Equipment: A landscaper registered for the collection of sales tax
cannot make an occasional sale of equipment if that equipment was used in
the activity for which he is required to hold a certificate of registration.

G. Records: In order to qualify for the policy change instituted in November
2007, landscape contractors should be able to document that their revenue
primarily comes from the provision of real estate services.
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Field Audit Guidelines — Sales & Use Tax b

VIRGIHIA DEPARTMEHNT OF TAXATIOH

Topic: Food Tax Reduction Program

Revised: December 2012

I. References
A. Code of Virginia:
58-1.611-1

B. Virginia Tax Bulletins:
VTB 99-11 / PD 00-296
VTB 05-7 / PD 05-78

[I. General

A. As aresult of legislation enacted by the 1999 General Assembly, the Food Tax
Reduction Program reduces the state sales and use tax rate on food
purchased for human consumption. The law change does not affect the
imposition of the 1% local sales and use tax. Effective 7/1/2005, the combined
state and local food tax rate was reduced to 2.5% (1.5% state, 1% local). The
rate will stay at 2.5% absent further legislation.

B. Food for home consumption by humans, as defined under the Food Stamp Act
of 1977, 7 U.S.C. § 2012, qualifies for the reduced sales tax rate. The
definition includes most staple grocery food items and cold prepared foods
packaged for home consumption. Specifically excluded from the definition of
food for home consumption are alcoholic beverages, tobacco, and
prepared hot foods sold for immediate consumption on and off the premises.
The reduced sales and use tax rate also does not apply to seeds and plants
which produce food for human consumption.

C. 80% Rule — Fast Food Establishments and Restaurants.

As defined in § 58.1-611.1, "food purchased for human consumption” shall
not include food sold by any retail establishment where the gross receipts
derived from the sale of food prepared by such retail establishment for
immediate consumption on or off the premises of the retail establishment
constitutes more than 80 percent of the total gross receipts of that retail
establishment, including but not limited to motor fuel purchases, regardless of
whether such prepared food is consumed on the premises of that retail
establishment.

Basically, this means that food sold by most fast food establishments and
restaurants does not qualify for the reduced food tax rate. This is true
regardless of whether the food is for dine-in or take-out. Ineligible businesses
are not required to keep separate records for take-out orders.

D. Retailer Classifications: Generally, the following retailers should charge the
reduced sales tax rate on sales of eligible food and beverages: bakeries,
cafes, convenience stores, delicatessens, department stores, doughnut and
pastry shops, drug and sundry stores, farmer's markets, grocery stores, ice
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cream shops, mail order companies, supermarkets, specialty meat and
produce stores, video stores, and weight reduction establishments.

Exceptions. Some vendors are presumed sellers of food for immediate
consumption and may not impose the reduced sales tax rate on sales of
eligible foods. These include caterers, concession vendors, cafeterias,
entertainment facilities (theme parks, sports arenas, stadiums), fair and
carnival vendors, hamburger and hot dog stands, honor snack vendors, ice
cream stands and trucks, mobile food vendors, movie theaters, newsstands,
and vending machine vendors.

E. Eligible Foods & Beverages: The following lists are for example only and are
not intended to be all inclusive:

v Staple Food Items - Fruits, Vegetables, Meats, Dairy Products, Breads,
Egg Products, Canned Foods, Frozen Foods, Grain Products, Flour
Products, Nuts, Sugar Products, etc.

v Accessory Food Items - Bottled Drinking Water, Sodas, Fruit Juices, Cocoa
Products, Coffee Products, Tea Products, Spices, Extracts, etc.

v" Snack Foods - Candy, Chips, Popcorn, Granola Bars, Jerky, etc.

v' Bakery Foods - Bagels, Brownies, Cakes, Donuts, Cookies, Pies, Bread,
etc.

v" Cooking Ingredients - Baking Products, Vegetable Oils, Cooking Sprays,
Shortening, Cooking Wine, etc.

v" Health Food Items - Soy Milk, Acidophilus Milk Products, Brewer’s Yeast,
Wheatgerm, etc.

v Specialty Dietary Foods - Diabetic Foods, Boost, Ensure, Enfamil,
Pediasure, Slim Fast, Weight Watchers, Herbalife, etc.

v" Cold Prepared Foods - Sold In Single or Multiple Serving Sizes and
Packaged For Home Consumption. - Prepackaged Cold Sandwiches,
Prepackaged Cold Salads, Cold Salads Prepared By The Customer and
Packaged In A To-Go Container, Take-Home Cold Dinners Packaged For
Home Consumption, Cold Fountain Drinks With Lids, Ice Cream Served In
Containers With Lids, Cold Deli Trays And Party Platters Packaged In
Containers With Lids, Uncooked Pizzas Packaged For Home
Consumption, etc.

v' Samples and giveaways - Samples, free distributions, and giveaways of
eligible food products by food wholesalers and retailers are subject to the
reduced sales and use tax rate unless otherwise exempt from the tax.

F. Ineligible Food and Items: The following lists are for example only and are
not intended to be all inclusive:

% Alcoholic beverages, tobacco products, seeds or plants which produce
food, vitamins, canning supplies, cleaning products, cooking utensils,
cosmetics and beauty aids, freezer bags and containers, health aids,
household items, medicines, minerals, paper products, pet and animal
foods and supplies, soaps and detergents, toiletry items, and tonics.

% Catered foods and meals.
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x Hot foods and hot beverages (including hot meals)
Exceptions: Meals On Wheels, Drug & Alcohol Rehab Centers, Shelters
For Battered Women, etc. (See P.D. 05-78 for a complete listing).

x Cold food and cold beverages served in open containers or on plates,
platters and trays for immediate consumption.

x Eligible food packaged with ineligible food, nonfood items, or alcoholic
beverages and sold together for a single price.

Example — Gift Baskets.

x Food marketed or advertised for heating in the store whether or not hot at
the point of sale.

Example — A convenience store that provides a microwave and advertises
that the eligible food items are “hot-to-go,” such as breakfast biscuits,
pizza slices, etc.

x Food and beverages kept hot to make them palatable and suitable for
immediate consumption on or off the premises.

Example — Fried Chicken or other hot foods under heat lamps; hot
beverages in pots with a heat source.

% Cold sandwiches, cold salads, and cold beverages sold in combination
with hot foods for a single price .

Example — Combo meal at a convenience store.
lll. Procedures
A. Sales Tax Audits

Determine which items have been taxed as “food purchased for human
consumption.” Larger retail food stores can provide you with a listing of items
taxed at the reduced rate. ldentify the items that may not qualify for the
reduction. Note such items and discuss with the taxpayer.

If the taxpayer cannot provide you with a list, test the register tapes to identify
possible exceptions. When testing the register tapes, verify the “total” tax from
the tapes as posted to the daily closing sheets, then to the monthly closing
sheets and to the sales tax return. If there are no register tapes, use the best
information available.

As always, when auditing a retail food store, verify the handling of food stamps
and WIC coupons. With the food tax reduction, new issues may arise.

B. Consumer Use Tax Audits

Business establishments are required to pay the consumers use tax on untaxed
purchases of tangible personal property for use in Virginia, which are not
otherwise exempt of the tax. Under the Food Tax Reduction Program,
businesses should pay the reduced sales tax rate on untaxed purchases of
eligible food products.

The same applies to individuals on total untaxed purchases of more than $100 in
a calendar year.
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VIRGINIA DEPARTMENT OF TAXATIOH

FIELD AUDIT GUIDELINES — SALES & USE TAX

Topic: Government Contractors

Revised: December 2012

|. References

A. Code of Virginia:
58.1-609.1 (Governmental and commodities exemptions)

B. Virginia Administrative Code:
23 VAC 10-210-410.J (Contractors respecting real estate)
23 VAC 10-210-690 (Government; Sales to)
23 VAC 10-210-691 (Government; sales by)
23 VAC 10-210-692 (Government areas; sales within)
23 VAC 10-210-693 (Government Contractors)

C. Virginia Tax Bulletins:
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VTB 95-8
VTB 06-4

D. Public Documents:
PD 88-159 PD 88-249 PD 89-154
PD 89-206 PD 91-247 PD 92-4
PD 92-179 PD 93-20 PD 93-170
PD 93-181 PD 93-186 PD 93-191
PD 93-203 PD 93-238 PD 93-241
PD 94-115 PD 94-140 PD 94-155
PD 94-201 PD 94-218 PD 94-231
PD 94-238 PD 94-267 PD 94-270
PD 94-334 PD 94-335 PD 95-16
PD 95-28 PD 95-42 PD 95-77
PD 95-80 PD 95-82 PD 95-91
PD 95-97 PD 95-99 PD 95-124
PD 95-139 PD 95-293 PD 95-313
PD 95-314 PD 95-323 PD 95-329
PD 95-333 PD 96-23 PD 96-48
PD 01-6 PD 06-60 PD 06-61
PD 06-137 PD 07-84 PD 07-98
PD 07-139 PD 08-116 PD 08-154
PD 08-180 PD 08-190 PD 09-84
PD 09-117 PD 10-27 PD 10-105
PD 10-137 PD 10-177 PD 10-280
PD 11-10 PD 11-56 PD 11-70
PD 11-128
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E.

F.

Exemption Certificates:
ST-10 (Resale)
ST-11 (Manufacturing)
ST-12 (Government)

Court Cases:
U.S. vs. New Mexico, et al (U.S. Supreme Court)
U.S. and Hercules vs. W.H. Forst, State Tax Commissioner, et al (U.S.
District Court for the Western District of VA)

[I. Significant Terms

DCAA - Defense Contract Audit Agency. Audits government contractors for
compliance with Federal Acquisition Regulations.

FAR - Federal Acquisition Regulations. FARs are used by all federal
executive agencies for acquisition of supplies and services with appropriated
funds. FAR, together with agency supplemental regulations (such as the
Department of Defense FAR Supplement that applies to all Defense
agencies), should be the primary guideline for the contractor's conduct in
administering the contract.

SOW - Statement of Work. A general statement of the overall objective of
the government contract. The statement should be a primary source for
determining the "true object” (service vs. sale of tangible personal property) of
the contract or individual task orders. This term is also defined in Title 23
VAC 10-210-693 A.

RFP - Request for Proposal. A document developed by the government to
apprise the prospective bidder of the type of contract the government
requires, such as the general specifications of the items or services to be
provided. Usually, the RFP is not a classified document.

Contracting Officer - A government employee who oversees the progress of
a government contract and works with the contractor to facilitate progress and
completion of a contract.

TWR - Technical Work Request. Task orders within a contract.
ID/IQ — Indefinite Delivery / Indefinite Quantity

Add-ons - Additional obligations subsequent to the execution of the original
contract or order, including modifications to contracts or orders.

Order - Specific task assigned to a contractor pursuant to a contract with a
government entity. For purposes of the government contractors regulation
(i.e., Title 23 VAC 10-210-693), the term "order" shall include, but not be
limited to, task orders, delivery orders, work orders, contract line item
numbers (CLINs), and shall also include orders issued under a subcontract
for fulfillment of work or products required under a general contractor's prime
contract with the government and add-ons to existing contracts or orders.
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The term "order" shall not include a vendor order issued by a contractor to a
vendor. A vendor order is defined in Title 23 VAC 10-210-693 A.

o Reference information - There is a wealth of federal government contractor
information available online. For example, the FAR can be found at
www.acquisition.gov/FAR/.

General

Prior to July 1, 2006, a government contractor could operate as a retailer or service
provider based upon the "true object" of the underlying contract. When the "true
object" of the contract involved a sale of tangible personal property, the contractor
could purchase the resale inventory with an ST-10 certificate of exemption.

A government contractor who performs a service and in conjunction therewith
furnishes some tangible personal property is generally deemed to be the consumer
of all such property and is not entitled to exemption on the grounds that a
governmental entity is a party to the contract. This is true even though title to the
property provided may pass to the government and/or the contractor may be fully
and directly reimbursed by the government.

Contractors providing services are the consumers of all equipment and supplies
absent any statutory exemptions such as research and development.

On July 1%, 2006, the Virginia Department of Taxation changed its interpretation of
the true object test under the Retail Sales and Use Tax as it applies to contractors
doing business with the federal, state and local government. Effective for “work
orders”, “statements of work,” and “task orders” entered into on and after July 1,
2006, the Department must make a taxability determination regarding the true object
of the transaction entered into with the government entity based upon the true object
of each separate “work order”, “statement of work” and “task order,” rather than the
true object of the underlying contract between the government entity and such

contractor.

. Procedures

During the pre-audit conference and tour, the auditor should determine if the
contractor makes sales of tangible personal property. If such sales are to customers
other than the government, the sales transactions should be reviewed to ensure the
proper application of the tax. For example, sales by the contractor to other
government contractors are not entitled to the exemption afforded the U.S.
government. Such sales are taxable in the absence of a valid exemption certificate.
A registered contractor can purchase resale inventory exempt from tax using the ST-
10 certificate.

In those cases when the contractor provides services to the government, the
relevant contracts must be reviewed to verify consumer use tax compliance.

Note that actual audit procedures will be determined based on the size of the
company, the way records are kept, the volume of transaction, etc.
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For contracts entered into prior to July 1%, 2006, the "true object" test must be
applied when examining contracts by reviewing the "statement of work (SOW)." The
determination is generally made at the overall contract level and not at the “task”
level. [An exception to this former policy applies for ID/IQ contracts, basic ordering
agreements, and technical direction letters in which the Tax Commissioner has
determined that the true object test must be applied to individual task orders rather
than to the underlying contract. See P.D. 01-6 (1/4/01) and P.D. 09-52 (5/1/09)]

The SOW of the prime contract will explain the scope of the contract and the product
or service to be provided by the contractor. An analysis of the SOW is essential in
determining the "true object" of the transaction.

When reviewing the SOW, the auditor should be aware of potential manufacturing,
resale, or research and development exemptions. An example of a resale contract
would involve the sale of a computer system to the government; a service contract,
however, may include furnishing, operating, and maintaining the computer system.
The auditor must determine if the government entered into the contract for the
primary purpose of securing tangible personal property or to obtain services from the
contractor.

In reviewing the SOW, the auditor should carefully consider key terms such as
"operate,” "maintain,” or "manage."” Such terminology could be indicative of a
service contract and purchases charged to that contract may be fully taxable to the
contractor absent another exemption such as R&D. See P.D. 07-98 (6/27/07) when
the operational requirement is of incidental scope and duration.

If it has been determined that the contractor is providing services to the government,
emphasis is placed on reviewing expense purchases as well as asset acquisitions.
Expense purchases examination includes both direct charges to the contract and
indirect charges.

Effective on and after July 1%, 2006, the General Assembly mandated a change to
the above mentioned application of the true object test to contractors who provide
services to the United States, the Commonwealth of Virginia, and any political
subdivision or instrumentality thereof. After such date the Department applies the
true object test to the statement of work for each task order or work order issued
pursuant to a prime contract (except for real estate construction contracts) with any
of the above government entities. This policy change is not retroactive to any period
prior to July 1%, 2006. While the policy change has no effect on prime contracts for
the periods prior to July 1%, 2006, it would apply to work orders issued under the
prime contracts after June 30, 2006. For add-ons to government contracts executed
on or after July 1%, 2006, the true object test will be applied to each separate add-on
without regard of the true object of the original contract.

For contracts entered into on or after July 1, 2006, the contractor must supply the
auditor with the statement of work for each specific task in question associated with
the purchase of tangible personal property that is under review. There may be
instances in which